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AFFIDAVIT. Page. 

1. Aplea, by two defendants, verified by the oath of one, is a 
sufficient compliance with the statute, requiring a denial of 
the execution of any writing, to be by plea, supported by affi- 
davit.— Browns vs. Jones. 


rig ARANCE ’ 
. Where the leading process in a cause against several defen- 
dants, did not appear to have been executed upon all; and all 
appeared, from the record, io have appeared by counsel ; it was 
held, that judgment against all, was not error.— Gilbert, et al. 
vs. Lane. 


ARBITRAMENT AND AWARD. 

1. A covenant in an agreement, to submit matters of difficulty, 
arising thereon, to arbitration, does not preclude @ party from 
a right of action, for a breach thereof---no arbitration pending 
at the commencement of the suit, and no award being had.— 
Stone vs. Dennis. 


ASSIGNEE. 

1. Certificates of stock, issued by a private association, under 
articles rendering them assignable, and prescribing no lien 
upon them, for debts due the company, are not subject, inthe 
hands of a bona fide assignee, to an off-set against the origi- 

? of Spence vs. Whitaker, et al. 


ATTACHMENT. 

1. The giving of a replevy bond, under the attachment laws of 
this State, “does not discharge the lien first acquired on the 
property, under the attachment.—M’Rac and Augustin vs. 
McLean, &c. 

2. So, it is a good plea by the sureties, to a replevy bond in at- 
tachment, in a suit against them.thcreon, that the sheriff was 
notified to retain the property in his custody, by virtue of the 
proceedings under which it was atigched; and that he deliv- 
ered possession thereof toa stranger, who eloigned it from 
the State.-——zb. 

3. In trespass against a sheriff, for wrongfully taking goods (un- 
der an execution in attachment,) the defendant in the attach- 
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ment is not a competent witness, to prove that he had sold the 
goods to the plaimiif for vaiuabie consideiation.— Duris vs. 


Taylor. 187 
4. In trespass against a sheriff, for taking goods, the property of 

a plaintiff, the record of an attachment cause, in which the 

plaintiff is neither a party or privy, (its relevaney to the is- 

sve being not otherwise shewn,) is no evidence for the defen- 

dant.—ib. 187 
5. Where goods were levied on, under an a tachment, by ‘a she- 

riff’s deputy, and the goods were in possession of a stranger, 

whose receipt was taken for their delivery; and, upon his sub- 

sequent delivery were sold by the deputy---Leld, that  tres- 

pass will lie against the sheriff, for the act of his deputy, on 

this levy and sale.- 7b. 187 
6. Under a demurrer toa declaration filed in an attachment case 

a question cannot arise as fo the propriety of the claim under 

which the process issues—the declaration on its face contain- 

ing a substantial cause of action. — Cain vs. Mather. 224 
7. Proceedings against a garnishee, in attachment, before justi- 

ces of the peace, when removed to the Cirrenit Court, are 

triable de novo; and the garnishee has a right to answer over. 

Colmun vs. Waters. ‘ 381 
ATTORNEY AND CLIENT. 
1. An agreement made by a client, with his counsel, after the 

Jatter has been employed in a particular business, by which 

the original contract is varied, and greater compensation is 

secured to the counsel, than may have been agreed upon, when 

first retained; is invalid, and cannot be enforced.—Lecall vs. 

Sallee. 115 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. The holder ofa promissory note, into whose hands i! goes by 
delivery, after several indorsements, cannot maintain an ac- 
tion thereon, in his own name, against the fir-t indorser, the 
payee, on the evidence of the pape alone; though such ac? 
tion be commenced in a Justices court. —Alday aud Evans vy. 





Jamison, 112 
2. The words, “used the legal means to try to collect out of 

the maker,” of a note, is not a sufficient averment of the ne- 

cessary diligence to bind an indorser. —id. 112 


3. An iiction will rotlie, to recover back money paid in part li- 
quidativn of a note of hand, but not credited thereon, where 
suit has been brought upon-the note, and judgment recover- 
ed —no effort being made on the trial, to obtain an off-set of 
the amount paid.— De Sylva vs. Henry. 132 
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4. The bearer of a prom’ssory note, is not precinded from a re- 
covery thereon, by evidence, thar the maker has been gar- 
msheed by a creditor of the pavee, and a judgment recover- 
ed against nim —i appearing that the maker received notice 
of the transfer of the note, before he answered on the gar- 
nishment.—Colvia vs. Rich. 

5. The action of debt will he, upon a promissory note, made 
payable to bearer, by the bearer, against the maker,--Car- 
roll vs. Aeeks 

6G. Where a noe, payable to bearer, is declared on, as having 
been transferred by the payee, to the plaintiff, and the note 
shows an indorsement to an intermediate party; it will be 
presumed, that the note has been returned by the indorsee, to 
the payee, and, by him delivered to the bearer---so far as to 
authorise the latter to sue thereon, in his own name,—7b, 

7. The bearer of a promisscry note, which has been transferred 
to him, by delivery, may well maintain an action thereon, 
against the maker, Without setting outa title through any in- 
terme diate assiguments.—7b, 

8. In an action against the maker of a note, by the bearer, the 
payee is not competent to prove the making of the note---un- 
der the plea of non est factum.--vh. 


; ; } 
9. Bat an intermediate indorsee who returns the note to the 


payee, before the latter delivers it to a bearer, is a competent 
witness for the plaintiff, in such an action. —ib, 

10.Where, from the date of a bill of exchange and the evidence 
offered, it appeared to have been protested twelve months af- 
ter its maturity —held, that the indorser was discharged, 
Hadson vs. The Bank of Alabama. 

11. The su:nmary remedy given to parties, (bound for the pay- 
ment ofany bill of exchange, the property of Bank,) by the 
second section of the act of 1839, does not extend to ordinary 
business paper; but is canfined alone to accommodation pa- 
per, discounted in Bank.--Edgerly & Mussina vs. Buller & 
Hurris. 

12 In an action against the indorser of a foreign bill ofexchange, 
where the protest of it described the name of a subsequent 
indorser thereof, as Pyron, when the bill sued on, showed his 
name to be Byroa, it washeld, (unter the facts,) that this 
was sufficient to charge the prior indorser.—Mvorman v The 
Bank of Alabama. 

13. [: is a good plea to an action upon a promissory note, that 

the words “with interest from the date,” have been added 

after its exeention, without the maker’s knowledge or consent. 

Browns vs. Jones. 
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BOND. 

1. A bond executed [before the act of 1828,] by the claimant 
of property, levied on under execution, and embracing a trial 
of the right of property, both to real and personal estate, ts 
void, as a statutory bond.—-King’s adm’r vs. Walton. 289 

2. Property levied on under execution, and claimed by third 
persons, under the statute, (the right of which is found against 
them,) cannot be subsequently levied on by virtue of a judg- 
ment, obtained against the claimants and their sureties, on 
their bond to re-deliver.—Lindsay vs. King. 406 


CERTIFICATE. 
1. A certificate of the first payment for lands, sold by the Unit- 
ed States, under the credit system, it not eppearing by proof 
of any kind, that the terms of the purchase have been com- 
phed with, and final payment made; and the presumption of 
forfeiture, thys rebutted, will not authorise a party to maintain 
the action of trespass to try title. — Guill vs. Taylor. 182 
2. Certificates of stock, issued by a private association, under 
articles rendering them assignable, and prescribing no lien 
upon them, for debts due the company, are not subject, in the 
hands of a bona fide assignee, to an off-set against the original 
stock-holder.—Adm’r of Spence vs. Whitaker, ct al. ~ 997 
3. So, where the active trustee of an association, having within 
his own peculiar knowledge and control, the condition of the 
company transactions, induced the holder of certain certifi- 
cates, to believe that they were of little value, whereby a sale 
was made of part of them, to the trustee---it was held, that 
the sale was fraudulent, void and of non-eflect. —ib. 297 
4. A patent, issued by the United States, for land originally en- 
tered by the patentee, and not roid, on ils face, cannot be col- 
laterally impeached, in an action of trespass to try title, by the 
production of the certificate showing an assignment of it to 
another, previous to the issuance of the patent.—Mas/crs vs. 


Easits. 368 


CHANCERY: 
1. Where a biil is filed by a creditor, for the object of subjecting 
the lands of a testator, in the possession of heirs and devi- 
sees, to the payment of his debt; no decree can be rendered, 
until afler service of process upon the personal representa- 
tive, if within the jurisdiction of the court, or publication, 
if non-resident.— Darrington, et al. vs.. Borland. 10 
2. Nor can a decree be rendered, in such a case, against part of 
the defendants, before a decree pro confess9, as to every par- 
tv, served with process, who has not answered.—1b. 10 
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3. It is essential to the action of a guardian, ad litem, to minors 


interested in a cause, that a decree should be had, appoint- 


ing him such guardian: and, the answer of a stranger, styl- 
ing himself so, is not sufficient to avoid the necessity of a 
decree, appointing him such.—ib. 

$, Chancery will not entertain a bill, filed by a creditor, alleg- 
ing a waste of the personal estute of a testator, by the-exeen- 
tor, and seeking to subject the lands of the testator, im the 
possession of heirs and devisees, to the payment of his debt, 
(no charge of the debt being made by will, upon the realty,) 
except it be averred, and proved, that the executor and his 
suretiesare insolvent; and, that all remedy, at law, has been 
exhausted against them.—-i). 

5. But, in case of a charge, by will, of the debts of a testator, 
upon his realty, a trust is created, which it is the province of 
equity to enforce : and, in such case, there is no necessity 
to allege or prove the actual pursuit of the remedies at law ; 

or facts in excuse thereof. —ib. 

6. In a proceeding, in Chancery, to subject the lands of a tes- 

tator, in the possession of the heirs and devisees, to the pay- 

ment of debts ; a judgment obtained against the executor, is 
no evidence to charge the heirs and devisees.—-w, 

7. But, such judgment would be suflicient evidence of a present- 

ment of the demand within the time prescribed by the statute 

of non-claim, if the demand were not ctherwise liable to that 
objection.—ib. 

But it is competent, for the Chancellor, to transfer to the 
master, the duty of receiving proofs of the debts of the tes- 
tator; but such proofimust be established according to the 
rules of evidence, and all parities in interest must have an op- 
portunity, to appear and contest the prools offered.—tb. 

. And, it seems, that on such reference to the master, the sta- 

tute of limitations ; or, that of non-claim, may be well urged, 

against any demand submitted to hisn.—vb. 

10. Where, in such case, the order of reference is to the master, 

oreport the proofs—questions, as to their sufficiency, are 


<<) 


open.—tb. 

11. But, where the order requires the master, lo ascertain and 
reporl the debts, the report is to be taken as true, unless ex- 
ceptions be taken before the master.—ib. 

12. The eifect of the act of 1806, subjecting the lands of a de- 
ceased testator or intestate, to the payment of his debts; 
destroys all distinction between a general express trust, c.ea- 
ted by will, (or an implied general trust in the devisees; ) and 
a special trust, designating by schedule, the particular debts 
of the deceased.—-ib. 


3 ¢y. F. 61 
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13. Semble—the just construction of this statute, is to make the 
lands of the testator, or intestate, liable to the debts, no mat- 
ter how devised, or into whose possession passed; unless sold 
by a decree of the Orphans’ Court, or of Chancery: or, un- 
less where sold by a trustee, (authorised, either expressly or 
impliedly, by the will,) the sale is bona fide, and the proceeds 
are actually applied to the payment of the debts: which appli- 
cation the purchaser, or those claiming under him, must af- 
firmatively show.—wb. 

14. Under this statute, a decree cannot be rendered, for the 
rents and profits of lands, in the possession of the heirs 
or devisees. And, it seems, that where such debts, are charg- 
ed by will upon the realty, no execution could go against 
the profits, until, alter the sale of the lands, a deticit should 
be declared.——ib. 


15. A reasonable notice in the sale of lands, under a deeree of 


Chancery, (subjecting them to sale, for the payment of the 
debts of the testator,) is all that can be required; and such 
sale may be ordered, in the discretion of the Chane ellor, for 
cash, or on credit.— ih. 

16. An agreement made by a client, with bis counsel, after the 
latter has been employed ina particular business, by which 
the original contract is varied, and greater compensation is 
secured to the counsel, than may have been agreed upon, 
when first retained; is invalid and cannot be enforced.— Le- 
calt vs. Sallee. 

17.Where one, in insolvent circumstances, against whom a suit 
was pending for a large amount, had his property sold, under 
a trust deed; and the property was purchased by his friends 
and delivered to him; and, by the debtor, delivered to his son, 
who was of limited means, and taken into another State---it 


was held that, under the circumstances, there being no proof 


of a bona fide sale to the son, that the transaction was fraudu- 
lent, as against the creditor in whose favor the suit was pend- 
ing: and a decree in Chancery was ve sndered, appropriating 
the property in the hands of the son’s executor, to the pay- 
ment of the judgment.—-Overlon, Ev’or, vs. Ex ors of Morris. 

18. The Circuit Courts are vested with authority to punish a 
contempt, committed in the breach of an injunction, granted 
by a judge thereof---where such injunction has been dissolyv- 
ed on hearing, and it has been reversed, and again re-insta- 
ted, by the judgment of the Supreme Court, on error.--- Gales 
vs. "M’ Daniel. 

19, Where contempts are committed, by violation of an order or 
decree of Chancery, the English practice, in such cases, 
should be adopted here.—Ib. 

20, This practice is, not to direct a seizure of the body, in the 
first instance, but to give notice that a motion will be made, 
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that the party guilty of the contempt, stand committed; and 
if not ready to show cause, the court usually gives day; and 
then, on a hearing of the affidavits on both sides, decides.—Jb. 

21. A judge of the Cireuit Court, has no authority, in vacation, 
to order the body of a delendant to be taken, on a charge of 
having violated in injunction.— fb. 

22. But where such order has been made on a petition, support- 
ed by aflidavits, showing a prina facie case of contempt; the 
Cirenit Court can not rescind it, without a rule, that the 
defendant stand committed, unless, on day given, he shew 
cause.—Jh, 

23.The 10th section of the act of 1802, “for the limitation of ac- 
tions,” Se. does not embrace within its letter, or the equity 
of its construction, a case, where a plaintiff seeks to recover 
the amount of a promissory note, which, as defendant toa 
previous chancery cause, (between the same parties,) he had 
relied on, as an off-set; but which had been disallowed, and a 
deeree rendered weaimst him.——Cummins vs. Colgin. 

24. Jn such case it was held, that notwithstanding the chancery 
decree professed not to prejudice the right of action on the 
note; vet it could not restrain the right of the party to the 
plea of ihe statute of limitations. —Jd. 

25. A Court of Chancery will not relieve against a judgment at 
law, on the ground of usury, although well established, where 
it appears, that the facets were available to the complainant, 
before the rendition of the judgment at law.—Royster vs. Wat- 
kins el al. 

26.A parol contract for the sale of lands, accompanied with pos- 
session, lmprovements by the vendee, uninterrupted occupan- 
cy, and frequent acts recognising the sale, by the vendor, will 
take such contract ont of the statute of frauds; and author- 
ise Chaneery to decree a specific performance.—Brock et al. 
vs. Cool: ef al. 

27. Chancery will not afford relief upon evidence--material alle- 


gations to support which, are not contained in the bill._—.Mor- 


gan, ex ix, vs. Crabb. 

28. Chancery will not subject the personal assets of an estate, 
(which cannot be reached by execution at law,) to the pay- 
ment of a creditors demand, unless such creditor has obtained 
a judgment against the debtor ; and an execution thereon, 


has been returned alla bona.—Ib. 

29. Where an appeal is taken upon a decree, and it appears that 
neither of the parties litigating the cause, are entitled to the 
subject matter of the decree; but a third person, not a party 

.to the appeal---this court cannot reverse in favor of the latter. 


Db. 
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CHARACTER. 


1. Inthe action of slander, evidence of the general character of 
the plaintiff, is admissiblé.— Walers vs. Jones. 


CHILDREN. 

1. Where a testator directed, by his will, that certain estate 
should be equaliy divided among his children, and stated that 
certain amounts received by them, should be rendered by each 
to the estate, before being entitled to a distribution; and a- 
mong those who had obtained advancements, named his son, 
T, as having, in his life-time, received a specitied amount---it 
was held, that T D, the son of T, and grand-son of the testa- 
tor, was included in the term “children,” and entitled to a 
distributive share, under the will.—Scoll, guar.vs..Velson, ex’ar 


COMPENSATION. 

1. A stock-holder who acts as the agent and active trustee of 
a company, is entitled to a reasonable compensation or his 
personal services, while regulating the business of the asso- 
ciation.—Adm’r of Spence vs. Whitaker. 


CONTEMPT .—( See Courts, Contempt of.) 


CONTINUANCE. 

1. All causes not tried, or otherwise disposed of, during aterm, 
stand continued of course ; and it is not necessary to have 
entered a special order of continuance in each. — Greer ys. 
M Gehee. 

2. Where a cause was continued, on an agreement to try it 
in a special mode, at a designated term, it was held error to 
try itin that mode at a term subsequent to the one agreed 


upon.—Jh, 


CONTRACT. 

1. An agreement made by a client, with his counsel, after the 
latter has been employed in a particular business, by which 
the original contract is varied, and greater compensation is 
secured to the counsel, than may have been agreed upon, 
when first retained; is invalid,"and cannot be enforced.—Le- 
call vs. Sallee. 

2. An administrator purchasing goods, for the use and benefit of 
an estate, is personally responsible to the vendor; and an ac- 
tion for the price thereof lies against him, in his individual ca- 
pacity. — Harding vs. Evans. 

3. Where one, having sold cotton, agreed that part thereof, 
when it arrived at the port to which shipped, should be re- 
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weighed by his agents, and, if 


, : . : 
Ind Geucient in quantity or 


quality, should be ¢ 1 for other cotten of the vendor. in 


th > agents’ possession, sous to supoly the detlerenes > and it 
was impossible to s ly the deficiency by ext ofthe quati- 
ty sold; and it wast ( to © I 1 inferior eot- 
ton---it was held, in an action broueht to reesver the differ- 


ence of price between the cotton agreed to be sold and that 
actually delivered 

Ist. That the agwent f the vender. : tine in evod faith, 
had a right tosupply the dejicieney in quantity, by the selee- 
tion of the qarality in their p j . 

Qdly. That tl 
and liable tor t] 
sold, and that delivered 
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re vendor was bound by the act of the arent, 
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e difference between the va 


ue of the cotton 


3dly. } 
broker to their assistance, in ase rfaining the value othe eot- 
ton supplled.— Patiion vs. 

4, A parol contract for thre s ile of |: Nas, at Compan te d with pos- 
session, improvements by the vendee, hinterrupted cecupan- 
cy, and frequent acts recognising the sale, by the vendor, will 
take such con 


P . . ‘ ‘ ? 1 - 
tract out of the statute ranuds; and authorise 


’ , 
Chancery to decree a specific performance.—Brock ef al. vs. 


Cook et al. 


CONVEYANCE. 


1. In this State, the freehold of lands to iake effect in filura, may 
be conveved by a erantor to the erantee and his hei 


4 


the consideration of na Holove and atfeetion, without livery 
of seizen, where the decd stot ‘ itor a tile estate 
in the premises; and such reservation will be eonstrued into 
a covenant to stand scized te the use ofthe erantee. —Simimons 
vs. Angustin. 

2. A deed “giving and grantin 
his hody forever, alter the demise of the grantor: held to 
be sufficient in its terms for this purpose -1f), 

3. Where a deed of iands by one to his two sons expressed a 
limitation to the donees, ‘tand the lewal hvirs of their bodies 


I. bln +1 ] or , 
munds to one, and re ners of 


forever;”’ held that such deed created an estate tail, in the 
donees, and was embraced within the meaning of the act of 
1812,.—+zb. 
4. Under the statute of 1812, a limitation bv deed, of real estate 
to a succession of donees, will not be deemed valid without 
the adoption of the terins preseribed in that statute; and a 
clause, that in default of heirs of the body of the remainder 
man, the estate shall revert to the right heirs of the donor in 
fee simple.—ih. 


5: To give a deed passing real est 


ate, validity. under this sta- 
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tute, the limitation and reversion must be declared by express 
words; and where a deed contains no clause adopting the 
terms of the statute and the limitation there prescribed, the 
donee takes an absolute estate in fee simple.+ibd. 

6. A voluntary conveyance of property, executed by a father, to 
‘his children, he being indebted at the time of executing the 
same, is void in respect to all previous creditors of the pa- 
rent.— Miller vs. Thomps 7. 

7. Whether such conveyances are void, with respect to the sub- 
sequent creditors of a parent, will depend on the intent with 
which they are exeented.—h, 

8. Where such conveyance is made to a daughter, who after- 
wards marries, and the property passes, not into the husband’s 
possession, but remains with the grantor; it will be held, void 
as to previous creditors; and the husband can take no title 
to the property conveyed, as against thein.—ib, 


COSTS. 

1. Motions to re-tax costs may be submitted and entertained, at 
a term subsequent to that at which the judgment is rendered. 
Briley vs. Hodges. 

2. Where witnesses are summoned in a cause, but not sworn, 
and it appears, from afiidavit or otherwise, that they have 
been summoned to prove material faets; the attendance of 
such witnesses may be taxed in the bill of costs.—ib. 

3. In proceedings to try the right of property, levied on, under 
execution, judgment for costs cannot be rendered against the 
sureties to the bond given by the claimant.-—LMooper ys, Pair. 


COURTS—CHARGE OF. 

1. In trespass against a party and an officer, for illegally taking 
the goods of the plaintifl; the oflicer, (no objection appearing 
to be made against the legality of the exeention,) may jasti- 
fy alone on the process under which he has acted.—Fortner 
vs. Flannagan and Driver. 

2. Where, in such case, under the plea of justification, filed by 
both the party and the officer, instructions were asked, gene- 
rally, of the court, which, if given, would have operated in- 
juriously to the officer--it was lield, that the instructions should 
have been sought in reference to the particular party, to whom 
applicable; and, not being so requested, were irrelevant; and 
the court was not bound to respond tu them.--ib. 


COURTS---CONTEMPT OF. 

1. The Circuit Courts are vested with authority to punish a con- 
tempt, committed in the breach of an injunction, granted by 
a judge thereof—where such injunction has been dissolved 
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on hearing, and it has been reversed, and again re-instated, 
by the judgment of the Supreme Court, on error.— Gates ys. 


MW Dame. 


2. Where contempts are committed, by violation of an order or 


3. 


5 


decree of Chancery. the inglish practice, in such cases, 
should be adopted here.—ib. 

This practice is, not to direct a seizure of the body, in the 
first instanee, but to give notice that a motion will be made, 
that the parity guilty of the contempt, stand committed; and 


if not ready to show cause, the Court usually gives day; and 
then, on a hearing of the aflidavits on both sides, decides.—wb. 


A judge of the Circuit Court, has no authority, in vacation, 
to order the body of a defendant to be taken, on a charge of 
having violated an injunction. —7). ; 

But where such order has been made on a pe tition, support- 
ed by affidavits, showing a prima faciv case of contempt; the 
Circuit Court can not rescind it, v 
dant stand committed, unless, on day given, he shew cause.— 


ib. 


ithout arule, that the defen- 


i oe eee: ANS 


a 


or 


The Orphans’ Court of this State is, in general, possessed 
af full and entire jurisdiction in relation to all testamentary 





causes.--eIppei'son vs. Collrell, 

Thus, before the Orphans’ Court, a will, lost or destroyed, 
may be established, on an issue, submitted to a jury, by the 
production of a copy 6 oularly prove d by the attesting wit- 
nesses; and may be admitted to pro! ate.—7 

So, the Orphans’? Court, with the aid of a jury, is competent 


to receive prool of a will, once m ide and duly executed be- 


fore competent witnesses, and which has been destroyed by 
the testator tna fit of derangement: od pon proper testimo- 
ny, under proper issues.) fo admit the same to pro} ate.—ib 
Ina case like this, the Supreme Court will only look to the 
bill of exceptions, and any concetved error, in awarding an 
issue in the trial of the cause, or lathe judgement ofthe court 
must be there reserved.—ih. 


Where the copy of a will had been produced for probate, 
and an allidavit was filed by the executor, stating the circum- 
stances of the destruction of the original pape r—held that the 
affidavit, (no objection to it being made before.) was a suffi 
cient foundation for prooltby the subscribing witnesses to the 
will, that it was executed while the testator was of sound mind; 
and proof by another that the testator destroyed a paper ina 
moment of insanity, (on the dav of his death,) which he said 
was his will; were proper matters for the consideration of a 
jury, by which to identily the paper; and render a verdict on 
the question of its genuineness as a will.—th 
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6. It seems, that two, out of three witnesses, attesting a will of 
realty, might nol be sufficient to establish said will, (ifobject- 
ed to for want of the third,) if all be alive and within the juris- 
diction of the court.—-ib 

7. But it seems clear that an objection of this kind could not be 
made, in error, where none had been made below, and where 
it did not appear, from the record, but that the absence of 
one of the three witnesses had been accounted for.—-w). ol 

3. A transcript of a record of the Orphans’ Court, preperly au- 
thenticated, cannot be rejected as evidence, on the testimony 
of the clerk of spon court, that such transcript is incomplete. 
Carroll vs. Pathiiller. 279 

9. Where an order of the Orphans’ Court directed an adminis- 
trator to carry a wil into effect, (found after the grant of let- 


ters,)---it was held, that a transcript of such order was admis- 


ao 


sible in evidence; jt not appearing that any executor was ap- 
pointed by the will; and the order remai: ling unreversed.—ib, 279 
10A wiil properly admitted to probate, cannot be rejected as evi- 
dence ina suit between an Indian and white man, merely be- 
cause the will had been proved, by the testimony of an Indian 
Witness---it appearing, that at the time the will was proved, 
all who were entitled to objections against the will, were In- 
dians.—7h. 2 279 


COVENANT. 


1, A covenant in an agreement, to submit matters of difficulty, 

arising thereon, to arbitration, does not preclude a party from 

a right of action, fora breach thereof—no arbitration pending 

at the commencement of the suit, and no award being had.— 

Slone vs. Dennis. 931 
2. Where parties enter into covenants, which contemplate a fu- 

ture co-partnership, an action for a breach, may be main- 

tained at law, by either of the partie s, for a breach committed 

by one, be fore the co- partnership has commenced, —ib. 231 
3. And, it seems, that covenant is sustainable, even in the case of 

a co-partnership, fora breach of any article, which either party 

covenants to perform. —-ib. 231 
4, A party, cov enanting, on snflicient consideration, to perform 

acts, not, on their face, np ossible, tilegal or immoral; and, 

no showing being made, that these results have accrued---will 

be held to their performance, notwithstanding the difficulty 

attending them, or the hardship of the particular act.—ib. 231 
5. One sued for bieach of covenant, cannot, under the pleavof 

covenant performed, avail himself of the difficulty of per- 

forming his covenant, in excuse .——ib. 931 
6. Where a party covenanted to perform certain acts, necessary 

to effect the building of mills on his own lands, and it appear- 
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ed, that the covenant contemplated a canal to be cut, on ad- 
joining lands-- it was held, in an action against. him, for a 
breach of his covenant in abandoning the contract, that he 
was not entitled to prove, in mitigation of damages, that the 
adjoining lands were owned by strangers---no other evidence 
appearing in the cause to e xplain the particular effect intend- 
ed, and, under the facts, the testimony appearing isolated and 
irrelevant.—1b. 


DAMAGES. 

1. In detinue, damages to the extent of the value of the hire of 

a slave, are recoverable from the time of the demand.— Car- 
rollvs. Pathkilles. 
In the action of trespass to try tit! ' the ficti proceedings 
in ejectment are abolished : and where, in such action, the 
ejectment was laid in the dohatabliin as before the date of 
a patent, on which the plainti? tate it was held, that this 
was immaterial : and that damages were recoverable for the 
detention down to the time oftria 1. —~Mustlers vs. Eustis. 

3. The proper criterion of damages, in the action of trespass to 
try title, is not the at a during the occupation of 
the premises.— Bullock vs. Wilson. 


ious 


DEBT. 

1. The action of debt will lie, upon a promissory note, made 
payable to bearer, by the bearer, against the maker. ee ar- 
roll vs. Meeks 

2. That a judgment is entered informally, as in assumpsil,. the 
action being debt, is no cause of reversal in crror---the judg- 
ment being for the proper amount declared on.—ib. 


DEBTOR AND CREDITOR. - 

1. Where a bill is filed by a creditor, for the object of subjecting 
the lands of a testator, in the possession of heirs and devi- 
sees, to the payment of his debt; no decree can be rendered, 
until after service of process upon the personal representa- 
tive, if within the — hetion of the court, or publication, 


if non-resident.— Darrineten, cf al. vs. Borland, 
2. Nor can a we ree be ren¢ ler d,insuch a case, against part of 
the defendants, before a deeree pio confesso, as to every par- 


' 


tv, served with process, who has not answered,—tb. 
Cc} >. 3: ' Sons oh. ind tea a Ye " 
3. Chancery will nol enfertain a bill, icd DY a creditor, aleage 


ing a waste of the personal estate of a testater, by the exeen- 
tor, and seeking to subject the lands of the testater, inthe 
possession of heirs and devisees, to the payment of his debt, 
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(no charge of the debt being made by will, upon the realty,) 
except it be averred, and proved, that the executor and his 
suretiesare insolvent; and, that all remedy, at law, has been 
exhausted against them.—-ib. 

4. But, in case ot a charge, by will, of the debts of a testator, 


upon his realty, a trust is created, which it is the province of 


equity to enforce : and, in such case, there is no necessity 
to allege or prove the actual pursuit of the remedies at law ; 
or facts in excuse thereof. —ib. 

5. In a proceeding, in Chancery, to subject the lands of a tes- 
tator, in the possession of the heirs and devisees, to the pay- 
ment of debts ; a judgment obtained against the executor, is 
no evidence to charge the heirs and devisees.——ib. 

6. Where the will of a testator, after expressing an intention 
of disposing of all his earthly estale, recited, that his just debls 
should be paid, previous to any distribution of lhe estate among 
the representalivés—held, that the will was entitled to a con- 
struction, charging the debts of the testator upon his realty. b. 

7. The effect of the act of 1806, subjecting the lands of a de- 
ceased testator or intestate, to the payment of his debts; 
destroys all distinction between a general express trust, c.ea- 
ted by will, (or an implied general trust in the devisees;) and 
a special trust, designating by schedule, the particular debts 
of the deceased.——b. 

8. Semble—the just construction of this statute, is to make the 
lands of the testator, or intestate, liable to the debts, no mat- 
ter how devised, or into whose possession passed; unless sold 
by a decree of the Orphans’ Court, or of Chancery: or, un- 

' less where sold by a trustee, (authorised, either expressly or 
impliedly, by the will,) the sale is bona fide, and the proceeds 
are actually applied to the payment of the debts: which appli- 
cation the purchaser, or those claiming under him, must af- 
firmatively show.—tb. 

9. Under this statute, a decree cannot be rendered, for the 
rents and profits of lands, in the possession of the heirs 
or devisees. And, it seems, that where such debts, are charg- 
ed by will upon the realty, no execution could go against 
the profits, until, after the sale of the lands, a deficit should 
be declared.—-ib. 

10. A testator may devise his realty, in such terms, as to sub- 
ject it at all events, tothe payment of his debts: and where a 
charge of the debts of a testator, upon his realty, is uncon- 
ditional, a devastavit, by. the executor, will not defeat it.--ib. 

11 A voluntary conveyance of property, executed by a father, to 
his children, he being indebted at the time of executing the 
same, is void in respect to all previous creditors of the pa- 
rent.—Miller vs. Thompson. 

12Whether such conveyances are void, with respect to the sub- 
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sequent creditors of a parent, will depend on the intent with 
which they are executed.—b. 


13Where such conveyance is made to a» daughter, who after- 


wards marries, and the property passes, not into the husband’s 
possession, but remains with the grantor; it will be held, void 
as to previous creditors; and the husband can take no title 
to the property conveyed, as against them.—ib, 


14.Where one, in insolvent circumstances, against whom a suit 


was pending for a large amount, had his property sold, under 
a trust deed; and the property was purchased by his friends 
and delivered to him; and, by the debtor, delivered to his son, 
who was of limited means, and taken into another State---it 
was held that, under the circumstances, there being no proof 
of a bona fide sale to the son, that the transaction was fraudu- 
lent, as against the creditor in whose favor the suit was pend- 
ing: and a decree in Chancery was rendered, appropriating 
the property in the hands of the son’s executor, to the pay- 
ment of the judgment.-- Overton, Ex’or, vs. Ex’ors of Morris. 


15. Chancery will not subject the personal assets of an estate, 


(which cannot be reached by execution at law,) to the pay- 
ment of a creditors demand, unless such creditor has obtained 
a judgment against the debtor ; and an execution thereon, 
has been returned nulla bona.—Morgan, ex’ix, vs. Crabb. 


DEEDS. 


9 


5: 


In this State, the freehold of lands to take effect in futuro, may 
be conveyed by a grantor to the grantee and his heirs, upon 
the consideration of natural love and affection, without livery 
of seizen, where the deed reserves to the grantor a life estate 
in the premises; and such reservation will be construed into 
a covenant to stand seized to the use of the grantee. —Simmons 
vs. Augustin. 
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A deed ‘“‘giving and granting” lands to one, ‘‘and the heirs of 


his body forever, after the demise of the grantor;” held to 
be sufficient in its terms for this purpose.—1b. 


. Where a deed of iands by one to his two sons, expressed a 


limitation to the donees, ‘and the legal heirs of their bodies 


forever;”’ held that such deed created an estate tail, in the 


donees, and was embraced within the meaning of the act of 
1812.—+zb. 


. Under the statute of 1812, a limitation by deed, of real estate 


to a succession of donees, will not be deemed valid without 
the adoption of the terms prescribed in that statute; and a 
clause, that in default of heirs of the body of the remainder 
man, the estate shall revert to the right heirs ofthe donor in 
fee simple.—ib. 

To give a deed passing real estate, validity, under this sta- 
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tute, the limitation and reversion must be declared by express 
words; and where a deed contains no clause adopting the 
terms of the statute and the limitation there prescribed, the 
donee takes an absolute estate in fee simple.—zb. 

6. Where one, in insolvent circumstances, against whom a suit 
was pending for a large amount, had his property sold, under 
atrust deed; and the property was purchased by his friends 
and delivered to him; and, by the debtor, delivered to his son, 
who was of limited means; and taken into another State—it 
was held that, under the circumstances, there being no proof 
of a bona fide sate to the son, that the transaction was fraudu- 
lent, as against the creditor in whose favor the suit was pend- 
ing: and a decree in Chancery was rendered, appropriating 
the property, in the hands of the son’s executor, to the pay- 
ment of the judgment.— Overton, ex’or, vs. Ex’ors of Morris. 


DED ee t. 
. That matter is pleaded specially, which may be available un- 
der the general issue, is not cause of demurrer.— Browns vs. 
Jones. 


DETINUE. 


1. That a party forcibly took property out of the possession of 


the plaintiff, cannot affect his right to recover the property, 
an action of detinue. Pathhiller. 

2. In detinue, damages to the extent of the value of the hire of 
a slave, are recoverable from the time of the demand.---tb. 





DEVASTAVIT. 

1. A testator aay devise his realty, in such terms, as to subject 
it at all events, to the payment of his debts: and where a 
charge of the debts of a testator, upon his realty, is uncon- 
ditional, a devastavit, by the executor, will not defeat it.— 
Darrington et al. vs. Borland. 


DOWER. 

1. The widow of an Indian is not dowable of lands, selected by 
the husband, under the Treaty between the United States and 
the Creck tribe, of the 24th March, 1832, and by him con- 
veyed, in conformity with that treaty, to a purchaser.— Chin- 
nubbdee vs. Nicks et al. 


ENDORSER AND ENDORSEE 

1. The holder ofa promissory note, into whose hands it goes by 
delivery, alter several indorsements, cannot mainiain an ac- 
tion thereon, in his own name, against the fir-t indorser, the 
payee, on the evidence of the paper alone; though such ac- 
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tion be commenced in a Justices court.—Alday and Evans vy. 
Jamison, 112 
The words, ‘used the legal means to try to collect out of 
the maker,” of a note, is not a sufficient avermeut of the ne- 
cessary diligence to bind an indorser, —io. 112 


. Where a noe, payable to bearer, is declared on, as having 


been transferred by the payee, to the plaintiff, and the note 
shows an indorsement to an intermediate party; it will be 
presumed, that the note has been returned by the indorsee, to 
the payee, and, by him delivered to the bearer---so far as to 
authorise the latter to sue thereon, ia his own name.— Car- 


voll vs. Mechs. 226 


-The bearer of a promissory note, which has been transferred 


to him, by delivery, may well maintain an action thereon, 
against the maker, without setting out a title through any in- 


termediate assignments.—?th, 296 
But an intermediate indorsee who returns the note to the 
payee, before the latler delivers it to a bearer, is a competent 
witness for the plaintiff, in such an action.—7b. 226 


Where, from the date of a bill of exchange and the evidence 
offered, it appeared to have been protested twelve months af- 





ter its maturity —held, that the indorser was discharged. 
Hudson vs. The Bauk of Alabama. 340 
In an action against the indorser of a foreign bill of exchange, 
where the protest of it described the name of a subsequent 
indorser thereof, as Pyroa, when the bill sued on, showed his 
name to be Byron, it was held, (under the faets,) that this 
was sufficient to charge the prior indorser.—Moorman v The 


Bank of Aiabama. 353 


RROR, AND WRIT OF. 

Where an immaterial fact is plead in bar to an action, and 
issue be taken thereon, and the evidence sustains the truth 

of such plea; it is error for the court to instruct the jury to 

find for the plaintiff.—-Hazard, adm’r vs. Purdom, 43 
The court, in such case, is bound, regardless of the materi- 
ality of the issue, to instruct, that, ifthe truth of the plea be 
established, the jury soust find for the delendant.—ib. 43 
Where an inferior Court, after rejecting testimony offered in 

a cause. charged as though such testimony had been admitted, 

it was held that such charge was abstract, and not the sub- 

ject of inquiry in error.— Ogbura vs. Oghurn 126 


. The omission to set out, in a writ of error, the particular day 


on which it should be returned, is cured by the statute of 
amendments.— De Sylva vs. Henry 132 
It is no cause for the dismissal of a writ of error, that sure- 
lies to a bond, for an appeal from the judgment of a justice 
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of the peace, are not joined, it not appearing that the judg- 
ment ov appeal is against them.—ib. 

6. Appearance by counsel, and argument on the merits, cure 
the want of a citation. —7i) 

7. That no return appeared ca a seire facias issued against a de- 
faulting witness, held to be sufficient error to reverse a judg- 
ment rendered thereon.— Caloe vs. Harrison. 

8. That a judgment ts entered informally, as in asswmpsit, the ac- 
tion being debt, is no cause of reversal’in error—the judg- 
ment being for the proper amount declared on.—Carvoll'vs 
Meeks. 

9. Where the leading pfocess in a cause against several defen- 
dants, did not appear to have been executed upon all; and all 
appeared, from the record, lo have appeared by counsel; it was 
held, that judgment against all, was not error.— Gilbert, et al. 
vs. Lane. 

10A party objecting to the introduction of a witness, has a right 
to show that he has an interest in the event of the suit; and 
the rejection of testimony tu that end, is error.—Curroll vs. 
Pathialler. 

11 And this, notwithstanding that the witness, (after such rejec- 
tion,) on his voire dire, disclaims interest.—7). 

12.Where evidence has been admitted, by an inferior Court, on 
an issue. on some points, within which it might have been 
admissible, and others not; the Supreme Court will not re- 
verse—the bill of exceptions not showing that the evidence 
was admitted in respect to a part of the issue, to which it 
might have been incompetent.—Bullock vs Wilson. 

13. That a cause is submitted to a jury, and a verdict rendered 
for the plaintiff, on pleas of the defendant; without a replica- 
tion to such pleas, is error.— Wheelock vs. Fitch 

14.Where a cause was continued, on an agreement to try it 
in a special mode, ala designated term, it was held error to 
try itin that mode at a term subsequent to the one agreed 
upon.— Greer vs. M’Gehee. 

15. Where an appeal is taken upon a decree, and it appears that 
neither of the parties litigating the cause, are entitled to the 
subject matter of the decree; but a third person, not a party 
to the appeal---this court cannot reverse in favor of the latter. 
Morgan, exix, v Crabb. 


ESTATE OF DECFASED PERSON. 

1. Where a bill is filed by a creditor, for the object of subject- 
ing the lands of a testator, in the possession of heirs and de- 
visees, to the payment of his debt; no decree can be render- 
ed, until after thesservice of process upon the personal repre- 
sentative, if within the jurisdiction of the Court, or publica- 
tion, if non-resident.— Darrington et al. vs. Borland. 
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Chancery will not entertain a bill, filed by a creditor, alleg- 
ing a waste of the personal estate of a testator, by the exeeu- 
tor, and seeking to su! ject the lands of the te-tator, in the 
possession of heirs ar rd devisees, to the payment of his debt 
(no charge of the debt being made, by will, upon the realty y 
except it be averred, and proved, that the executor and his 
sureties are insolvent; and, that all remedy, at law, has been 
exhausted against them.—Jb. 

But, in case of a charge, by will, of the debts of a testator, 
upon his realty, a trust is created, which it is the province of 
Equity to enforce: and, in such case, there is no necessity, 
to allege or prove the actual pursuit of the remedies at law; 
or facts in excuse thereof.—-Jb. 


. In a proceeding in Chancery, to subject the lands of a testa- 


tor, in the possession of the heirs and devisees, to the pay- 
ment of debts; a judgment ob{ained againsi tue executor, is 
no evidence to charge the heirs and devisees.—J). 

But, such judgment would be sufficient evidence of a present- 
ment of the demand within the tine prescribed by the statute 
of non-claim, if the demand were not ctherwise liable to that 
objection. —1. 


. Where the will of a testator, after expressing an intention of 


disposing of all his earthly estate, recited, that his just debls 
should be paid, previous to any distribution of the estate, among 
the representatives—held, that the will was entitled to a con- 
struction, charging the debts of the testator upon his realty .ab, 


. The effect of the act of 1806, subjecting the lands of a de- 


ceased testator or intestate, to the payment of his debts; de- 
stroys all distinction between a general express trust, creat- 
ed by will, (or an implied general trust in the devisees;) and 
a special trust, designating by schedule, the particular debts 
of the deceased.—Jb. 

Semble—the jnst construction of this statute, is to make the 
the lands of the testator or intestate, liable to the debts, no 
matter how devised, or into whose possession passed; unless 
sold by a decree of the Orphans’ Court, or of Chancery: or, 
unless, where sold by a trustee, (authorised, either express- 
ly or impliedly, by the wili,) the sale is bona fide, and the pro- 
ceeds are actually applied to the payment of the debts: which 
application the purchaser, or those claiming under him, must 
affirmatively show.—Jh. 


Under this statute, a decree can not be rendered, for the 
rents and profits of lands, in the possession of the heirs or 
devisees. And, it seems, that where such debts are charged 
by will, upon the realty, no execution could go against the 
profits, until, after the s ale of the lands, a deficit should be 


declared.—Jb. 
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10. A testator may devise his realty, in such terms, as to sub- 
ject it, at all events, to the payment of his debts: and where 
a charge of the debts of a testator, upon his realty, is uncon- 
ditional, a devastavit, by the executor, will not defeat it.-Jb, 

11 Where one, by will, gave certain slaves to A when B should 
arrive at the age of twenty-one; it was held, that A was entitled 
to his proportion of the hire, from the time of the testator’s 
death.— Guardian of Christian vs. Christian, adm’r. 

12. Chancery will not subject the personal assets of an estate, 
(which can not be reached by execution at law,) to the pay- 
ment of a creditor’s demand, unless such creditor has obtain- 
ed a judgment against the debtor; and an execution thereon 
has been returned alia bona.— Morgan, exix vs. Crabb. 


ESTATE—LIMITATION OF, BY DEED. 

1. In this State the freeliold of lands, to take effect in fufuro 
may be conveyed by a grantor, to the grantee and his heirs, 
upon the consideration of natural love and affection, without 
livery of seizen, where the deed reserves to the grantor a life- 
estate in the premises; and such reservation will be coustraed 
into a covenant to stand seized to the use of the grantee. — 
Simmons vs..Angustin. 

2. A deed, “‘giving and granting ” lands to one, “and the heirs 
of his body, forever, after the demise of the grantor;’’ held to 
be suflicient in its terms, for this purpose, —Jb. 

8. Where a deed of lands, by one to his two sons, expressed a 
limitation to the donees, ‘‘and the legal heirs of their bodies for- 
ever; held, that such deed created an estate tail, inthe donees, 
and was embraced within the meaning of the act of 1812 Jb. 

4. Under the statute of 1812, a limitation by deed, of real estate 
to a succession of donees, will not be deemed valid, without 
the adoption of the terms prescribed in that statute; and : 
clause, that in default of heirs of the body of the remainder 
man, the estate shall revert to the right heirs of the donor, in 
fee simple. 

5. To givea deed passing real estate, validity, under this statute, 
the limitation and reversion must be declared by express 
words ; and, where a deed contains no clause, adopting the 
terms of the statute, and the limitation there preseribed, the 
donee tekes an absolute estate in fee simple.—J). 


7] 


EVIDENCE. , 

1. In a proceeding in Chancery, to subject the lands of a testa- 
tor, in the possession of the heirs and devisees, to the payment 
of debts ; a judgment obtained against the executor, is 
no evidence to charge the heirs and devisees.--- Darringion, 
etal. vs. Borland. 
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. But it is competent, for the Chancellor, to transfer to the 


master, the duty of receiving proofs of the debts of the tes- 
tator; but such proof must be established according to the 
rules of evidence, and all parties in interest must have an op- 
portunity, to appear and contest the proofs offered.— ib. 

Under our statutes, a certified copy of a will and probate, 
is evidence both of the validity of the will, and of the cor- 
rectness of the probate, while the decree of the Orphans’ 

Court remains unreversed.—Jb. 

Where the copy of a will had been proluced for probate, 
and an affidavit was filed by the executor, stating the circum- 
stances of the destruction of the original paper —held that the 
affidavit, (no objection to it being made before,) was a suffi- 
cient foundation for proofby the subscribing witnesses to,the 
will, that it was executed while the testator was of sound mind; 
and proof by another that the testator destroyed a paper ina 
moment of insanity, (on the day of his death,) which he said 
was his will; were proper matters for the consideration of a 
jury, by whichto identily the paper; and render a verdict on 
the question of its genuineness as a will.—Apperson vs. Cot- 


trell. 


. It scems, that two, out of three witnesses, attesting a will of 


realty, might nol be sufficient to establish said will, (if object- 
ed to for want of the third,) if all be alive and within the juris- 
diction of the court.—-ib 

But it seems clear that an objection of this kind could not be 
made, in error, where none had been made below, and where 
it did not appear, from the record, but that the absence of 
one of the three witnesses had been accounted for.—-db. 


. Where‘an inferior Court, after rejecting testimony offered in 


a cause charged as though such testimony had been admitted, 
it was held that such charge was abstract, and not the sub- 
ject of inquiry in error.—Oxgburna vs. Ogburn 


. The bearer of a promissory note, is not precluded from a re- 


covery thereon, by evidence, that the maker has been gar- 
nisheed by a creditor of the pavee, and a judgment recover- 
ed against him —it appearing that the maker received notice 
of the transfer of the note, before he answered on the gar- 
nishment.— Colvin vs. Rich. 


. In trespass against a sheriif, for wrongfully taking goods (un- 


der an execution in attachment,) the defendant in the attach- 
ment is not a competent witness, to prove that he had sold the 
goods to the plaintiff for valuable consideration.—Burns vs. 


Taylor. 


10 In trespass against a sheriff, for taking goods, the property of 


a plaintiff, the record of an attachment cause, in which the 
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plaintiff is neither a party or privy, (its relevancy to the is- 
sue being not otherwise shewn,) is no evidence for the defen- 
dant.—ib. 

11. In an action against the maker of a note, by the bearer, the 
payee is not competent to prove the making of the note---un- 
der the plea of non est factum.--Carrall vs. Meeks. 

12.But an intermediate indorsce who returns the note to the 
payee, before the latter delivers it to a bearer, is a competent 
witness for the plaintiff, in such an action.—1b, 

13A transcript of a record of the Orphans’ Court, properly au- 
thenticated, cannot be rejected as evidence, on the testimony 
of the clerk of that court, that such transcript is incomplete. 
Carroll vs. Pathkiller. 

14 Where an order of the Orphans’ Conrt directed an adminis- 
trator to carry a will into effect, (found after the grant of let- 
ters,)---it was held, that a transcript of such order was admis- 
sible in evidence; it not appearing that any executor was ap- 
pointed by the will; and the order remaining unreversed.—ib. 

15 That class of persons embraced by the act of 1823, are, in 
civil suits, capable of being witnesses, only for and against 
persons of the same class: and are incompetent witnesses, in 
any case whatever, where a white person is a party.—Jb. 

16A will properly admitted to probate, cannot be rejected as evi- 
dence ina suit between an Indian and white man, merely be- 
cause the will had been proved, by the testimony ofan Indian 
witness---it appearing, that at the time the will was proved, 
all who were entitled to objections against the will, were In- 
dians.—ib, 

17.A defendant, after his testimony in defence, is closed, has a 
right to prove that a witness called by the plaintiff, to rebut 
the defence, ix unworthy of credit. — Davenport vs. Drake. 

18 Where, in trover for a slave, against two, the plaintiff to shew 
his right of property, offered the record of an action in detinue, 
determined between himself and one of the defendants, it was 
held, First---that the Court had no authority to reject it as e- 
vidence--it not appearing but that it was intended as the 
foundation of proof of the identity of the siave, in both suits. 
Second--that the record (in this view,) was almiesible, not- 
withstanding the first suit was against but one of the defend- 
ants.—Rred vs. the Brashers : 

19.Where evidence has heen admitted, by an inferior Court, on 
an issue. on some points, within which it might have been 
admissible, and others not; the Supreme Court wil! not re- 
verse—the bill of exceptions not showing that the evidence 
was admitted in respect to a part of the issue, to which it 
might have been incompetent.—Bullock vs Wilson. 

20. On suggestion against a sheriff, under the act of 1826, for 
fajling to make the money under an execution, evidence, that 
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the property in possession of the defendant in execution was 
said not to belong to the latter, will not excuse the sheriff, 
from a levy.—Rober'son vs. Beavers 385 
21. The claimant of property, levied on under an execution, can 
not impeach the fairness of the judgment, on which the exe- 
cution issues, by evidence that it was fraudulently obtained. 
Hooper vs. Pair. . 491 
22.A judgment, and proceedings under it, obtained by confession 
or default, against one whose property is subsequently levied 
on, under execution in favor of a stranger, form no evidence 
against the latter, in proceedings to try the right of property, 
to show the fairness of the debt, upon which the claimant ob- 
tained the first judgment.--7b. ‘ 401 
23.1n taking the testimony of a witness, residing out of the State, 
it is not essential to file interrogatories in the clerk’s office, 
previous to the issuance of a commission.—Adm’rs of Wig- 
gins vs. Aln’r of Pryor. 430 
24. A party, seeking such testimony, has his election either to 
file interrogatories; or to pronound questions when the wit- 
ness goes before the com hissioners.—ib. 430 
25.1t is no objection to the reading of the deposition of a witness, 
residing out of the State, regularly taken, that such witness 
has not signed it.—ib. 430 
26. In such case the certificate of the commissioners, that it was 
signed, it not appearing to be so, is not sufficient, apart from 
other circumstances of suspicion, to warrant its rejection as 
evidence.—id. 430 
27. In an action brought by the administrators of A, against the 
administrator of B, for money received by the latter of the es- 
tate of C ; the administrator of C is competent, in respect of 
interest, to prove the payment by him of the money to B.--ib. 430 
28. In such case, it was held, that parol proof of the receipt gi- 
ven by B, for the money so received from C’s adm’r might be 


made by him, without the production of the receipt.—ib 430 
29.1n the action of slander, evidence of the general character of 
the plaintiff, is admissible. —Wilers vs. Jones. 442 


39. Chancery will not afford relief upon evidence--material alle- 
gations to support which, are not contained in the bill.—Mor- 
gan, ex:r, vs. Crabb. 470 


EXECUTION. 


-. On a motion against a constable for failure to return an exe- 
cution, it is no excuse that he forgot to make a return, when 
he delivered it to the magistrate. —Gayle and Heustis, adm’rs 
vs. Weir. 

2. So, where on an appealto th: County Court, upon such mot’ 
the constable was permitted to make a return upon the 
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plaintiff is neither a party or privy, (its relevancy to the is- 
sue being not otherwise shewn,) is no evidence for the defen- 
dant.—ib. 

11.In an action against the maker of a note, by the bearer, the 
payee is not competent to prove the making of the note---un- 
der the plea of non est factum.-- Carroll vs. Meeks, 

12.But an intermediate indorsee who returns the note to the 
payee, before the latter delivers it to a bearer, is a competent 
witness for the plaintiff, in such an action.—ib. 

13A transcript of a record of the Orphans’ Court, properly au- 
thenticated, cannot be rejected as evidence, on the testimony 
of the clerk of that court, that such transcript is incomplete. 
Carroll vs. Pathkiller. 

14 Where an order of the Orphans’ Court directed an adminis- 
trator to carry a will into eflect, (fuund after the grant of let- 
ters,)---it was held, that a transcript of such order was admis- 
sible in evidence; it not appearing that any executor was ap- 
pointed by the will; and the order remaining unreversed.—ib. 

15 That class of persons embraced by the act of 1823, are, in 
civil suits, capable of being witnesses, only for and against 
persons of the same class: and are incompetent witnesses, in 
any case whatever, where a white person is a party.—Jb. 

16A will properly admitted to probate, cannot be rejected as evi- 
dence ina suit between an Indian and white man, merely be- 
cause the will had been proved, by the testimony ofan Indian 
witness---it appearing, that at the time the will was proved, 
all who were entitled to objections against the will, were In- 
dians.—ib. 

17.A defendant, after his testimony in defence, is closed, has a 
right to prove that a witness called by the plaintiff, to rebut 
the defence, is unworthy of credit.— Davenport vs. Drake. 

18 Where, in trover for a slave, against two, the plaintiff to shew 
his right of property, offered the record of an action in detinue, 
determined between himself and one of the defendants, it was 
held, First---that the Court had no authority to reject it as e- 
vidence--it not appearing but that it was inténded as the 
foundation of proof of the identity of the siave, in both suits, 
Second--that the record (in this view,) was almiessible, not- 
withstanding the first suit was against but one of the defend- 
ants. — Reed vs. the Brashers : 

19.Where evidence has heen admitted, by an inferior Court, on 
an issue. on some points, within which it might have been 
admissible, and others not; the Supreme Court will not re- 
verse—the bill of exceptions not showing that the evidence 
was admitted in respect to a part of the issue, to which it 
might have been incompetent.—Bullock vs Wilson. 

29. On suggestion against a sheriff, under the act of 1826, for 
fajling to make the money under an execution, evidence, that 
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the property in possession of the defendant in execution was 
said not to belong to the latter, will not excuse the sheriff, 
from a levy. —Rober'son vs. Beavers 

21. The claimant of property, levied on under an execution, can 
not impeach the fairness of the judgment, on which the exe- 
cution issues, by evidence that it was fraudulently obtained. 
Hooper vs. Pair. : 

22.A judgment, and proceedings under it, obtained by confession 
or default, against one whose property is subsequently levied 
on, under execution in favor of a stranger, form no evidence 
against the latter, in proceedings to try the right of property, 
to show the fairness of the debt, upon which the claimant ob- 
tained the first judgment.—-7b. ° 

23.In taking the testimony of a witness, residing out of the State, 
it is not essential to file interrogatories in the clerk’s office, 
previous to the issuance of a commission,—Adm’rs of Wige 
gins vs. Alm’r of Pryor. 

24. A party, seeking such testimony, has his election either to 
file interrogatories; or to pronound questions when the wit- 
ness goes before the conmnissioners.—2b. 

23.It is no objection to the reading of the deposition of a witness, 
residing out of the State, regularly taken, that such witness 
has not signed it, —ib. 

26. In such case the certificate of the commissioners, that it was 
signed, it not appearing to be so, is not sufficient, apart from 
other circumstances of suspicion, to warrant its rejection as 
evidence.—id. 

27. In an action bronght by the administrators of A, against the 
administrator of B, for money received by the latter of the es- 
tate of C ; the administrator of C is competent, in respect of 
interest, to prove the payment by him of the money to B. --ab. 

23. In such case, it was held, that parol proof of the receipt gi- 
ven by B, for the money so received from C’s adm’r might be 
made by him, without the production of the receipt.—ib 

29.1n the action of slander, evidence of the general character of 
the plaintiff, is admissible.— Walers vs. Jones. 

39. Chancery will not afford relief upon evidence--material alle- 
gations to support which, are not contained in the bill.—Mor- 
gan, ex:xr, vs. Crabb. 


EXECUTION. 


-. On a motion against a constable for failure to return an exe- 
cution, it is no excuse that he forgot to make a return, when 
he delivered it to the magistrate.— Gayle and Heustis, adm’rs 
vs. Weir. 

2. So, where on an appealto the County Court, upon such motion 
the constable was permitted to make a return upon the exe- 
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cution, alleging that he forgot to do so when he returned it 
to the justice; held to be error,—tb. 

3. In trespass against a party and an officer, for illegally taking 
the goods of the plaintiff; the officer, (no objection appearing 
to be made against the legality of the execution,) may justi- 
fy alone on the process under which he has acted. —Fortner 
vs. Flannagan and Driver. 

4. Where, in such case, under the plea of justification, filed by 
both the party and the officer, instructions were asked, gene- 
rally, of the court, which, if given, would have operated in- 
juriously to the officer--it was held, that the instructions should 
have been sought in reference to the particular party, to whom 
applicable; and, not being so requested, were irrelevant; and 
the court was not bound to respond tu them.--ib. 

5. A bond executed [before the act of 1828,] by the claimant 
of property, levied on under execution, and embracing a trial 
of the right of property, both to real and personal estate, is 
void, as a statutory boud.—King’s adm’r vs. Walton. 

6, On suggestion against a sheriff, under the act of i826, for 
failing to make the money under an execution, evidence, that 
the property in possession of the defendant in execution was 
said not to belong to the latter. will not excuse the sheriff, 
from a levy.— Robertson vs. Beavers. 

7. The claimant of property, levied on under an execution, can 
not impeach the fairness of the judgment, on which the exe- 
eution issues, by evidence that it was fraudulently obtained, 
Hooper vs. Pair. 

8, A judgment, and proceedings under it obtained by confession 
‘or default, against one, whose property is subsequently levied 
on, under execution in favor of a stranger, form no evidence 
against the latter, in proceedings to try the right of property, 
to show the fairness of the debt, upon which the claimant ob- 
tained the first judgment.—ib. 

9. In proceedings to try the right of property, levied on, under 
execution, judgment for costs cannot be rendered against the 
sureties tothe bond given by the claimant.--7b. 

10. Property levied on under execution, and claimed by third 
persons, under the statute, (the right of which i is found against 
them,) cannot be subsequently levied on by virtue of a judg- 
ment, obtained against the claimants and their sureties, on 
their ‘bond to re- deliver.—Lindsay vs. King. 

11, Chancery will not subject the personal assets of an estate, 
(which ean not be reached by execution at law,) to the pay- 

ment of a creditor’s demand, unless such creditor has obtain- 
da judgment against the debtor; and an execution thereon 

e. been returned nulia bona. —Morgan, exiz vs. Crabb. 
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EXECUTORS AND ADMINISTRATORS. 


a. 


2 An administrator purchasing goods, forthe use and benefit of 
an estate, is personally responsible to the vendor; and an ac- 
tion for the price thereof lies against him, tn his individual ca- 
pacity.— Harding. vs Evans. 

3. In an action against an administrator, on a claim against the 
estate of his intestate, the period elapsing, between the time 
of grant of letters, and the expiration of the six months, dur- 
ing which he may not be sued; are not to be embraced with- 
in the time relied on, to sustain a plea of the statute of limi- 
tations. — Houpt vs. 2din’rs of Shields. 

4. In an action brought by the administrators of A, against the 
administrator of B, for money received by the latter of the es- 
tate of C ; tha administrator of C is competent, in respect of 
interest, to prove the payment by him of the money to B.— 
Adm’ rs of Wiggins vs. Adim’r of Pryor. 

5. In such case, it was held, that parol proofof the receipt gi- 
ven by B, forthe money so received from C’s administgator, 
might be made by him, without the production of the receipt. 
—ib. 

FERRY. 

1, Where one sought to obtain, frcm the Court of Commis- 


An administrator, within six months aferthe grant of letters, 
cannot be summoned as a garnishee, and judgment rendered 
V1 


against him, thereon.— Pre-nall vs. Mabry. 


sions of Revenue and Reads, a license to a ferry, (under the 
17th section of the act of 1821,) and the petition showed that 
he was not the owser of the soil, on both sides the river; and 
that a ferry had been already established by a proper tribunal; 
it was held, that this Court would not reverse an order of the 
Circuit Court, refusing to grant a mandamus.— The Stale cx 
rel. Driver et al. vs. Com. of Roads of Talladega. 


FRAUDS—STATUTE OF. 


1, 


A parol contract for the sale of lands, accompanied with pos- 
session, improvements by the vende, ufinterrupted occupan- 
ev, and frequent acts recognising the sale, by the vendor, will 
take such contract out of the statute of frauds; and author- 
ise Chancery to decree a speciiic performance.—Brock et al. 
vs. Cook et al. 


GAMING. 


An indictment, under the act of 1828, for playing at cards, 
is sufficient, without setting out that it was a@ game, with 
cards.—Holland et al. vs. The State. 


1, 
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GARNISHEE. 


1. No judgment can be rendered against a garnishee on his an- 
s ver, where there is not a clear adimission of a legal debt, due, 
or becoming duc, to the defendant in the original suit.—-Pres- 
nall vs. Mabry. : ! 

2. An administrator, within six mon’hs after the grant of letters, 
cannot be suinmoned as a garnishee, and judgment rendered 
against him, thereon. ---2). 

3. The bearer of a promissory note, is not precluded from a re- 
covery thereon, by evidence, that the maker has been gar- 
nisheed by a creditor of the payee, and a judgment recovered 


against him---it appearing that the maker received notice of 


the transter of the note, before he answered on the garnish- 
ment.--- Colvin vs. Rich. ‘ 

4. Proceedings against agarnishee, in attachment, before justi- 
ces of the peace, when removed to the Circuit Court, are 
triable de novo; and the garnishee has a right to answer over, 
Colman vs. Waters. 


GUARDIAN AND WARD. 

1. It is essential to the action of a guardian, adlilem,to minors 
interested in a cause, that a decree should be had, appoint- 
ing him such guardian: and, the answer of a stranger, styl- 
ing himself so, is not sufficient to avoid the necessity of a 
decree, appointing him such.—Darrington et al. vs. Borland. 


INDICTMENT. 
1. An indictment, under the act of 1828, for playing at cards, 
is sufficient, without setting out that it was @ game, with cards. 


--- Holland et al. vs. The Slate. 


INDIANS. 

1. That class of persons embraced by the act of 1823, are in ci- 
vil suits, capable of being witnesses, only for and against per- 
sons of the same class: and are incompetent witnesses, in any 
case whatever, where a White person ts a party.---Carroll vs. 
Pathkiller. 

2. A will properly admitted to probate, cannot be rejected as 
evidence ina suit between an Indian and white man, merely 
because the will had been proved, by the testimony of an In- 
dian witness---it appearing, that at the time the will was prov- 
ed, all who were entitled to objections against the will, were 
Indians.---ib. 

8. The widow of an Indian is not dowable of lands, selected by 
the husband, under the Treaty between the United States and 
the Creek tribe, of the 24th March, 1832, and by him con- 
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veyed, in conformity with that treaty, to a purchaser.— Chin- 
aiubbee vs. Nichs et al. 

INSURANCE. 

1. Chansery has no power to dacree to mortaazees, the pro- 
ceeds of a p icy of insurance, effected by the inortgagor, 
on the mortgaged property, where the same has been destroy- 
ed by fire---no covenant existing in the deed, as to the insu- 
rance.— Vandegraaff et al. vs. J-dluck. 


JUDGMENT. 

1. That a judgment is entered informally, as in assumpsit, the 
action being debt, is no canse of reversal in error---the judg- 
ment being for the proper amount declared on.—Carroll vs. 


Meeks. 


JUDGMENT—SUSPENSION OF. 

1. That an inferior Court, in reserving a question for the opi 
nion of the Supreme Court, suspends judgment beyond the 
forty days, directed by the statute of 1834, is not error—the 
statute being only directory.— Charles, a slave, vs. The Slate, 


LANDS. 

1, Where a bill is filed by a creditor, for the object of subjecting 
the lands of a testator, in the possession of heirs and devi- 
sees, to the payment of his debt; no decree can be rendered, 
until after service of process upon the personal representa- 
tive, if within the jurisdiction of the court, or publication, 
if non-resident. — Darrington, ef al. vs. Borland. 

2. Chancery will not entertain a bill, filed by a creditor, alleg- 
ing a waste of the personal estate of a testator, by the execus 
tor, and secking to subject the jands of (he testator, in the 
possession of heirs and devisees, to the payment of his debt, 
(ao charge of the debt being made by will, upon the realty,) 
except it be averred, and proved, that the executor and his 
sureties are insolvent; and, that all remedy, at law, has been 
exhausted against them.—-1b. 

3. But, in case of a charge, by will, of the debts of a testator, 
upon his realty, a trust ts created, which it ts the province of 
equity to enforce : and, in such case, there is no necessity 
to allege or prove the actual pursuit of the remedies at law ; 
or facts in excuse thereof, —tb. 

4, In a proceeding, in Chancery, to subject the lands of a tes- 


=? 


tator, in the possession of the heirs and devisees, to the pay- 
ment of debts ; a judgment obtained against the executor, is 


no evidence to charge the heirs and devisces.——ib, 
5. But, such judgment would be sufficient evidence of a present- 
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ment of the demand within the time prescribed by the statute 
of non-elaim, if the demand were not ctherwise liable to that 
objection. —ib. 

6. Where the will of a testator, after expressing an intention of 
disposing of all his earthly estate, recited, thal his just debts 
should be paid, previous to any distribution of the estate, among 
the representalives—held, that the will was entitled to a con- 
struction, charging the debts of the testator upon his realty .ab. 

7. The effect of the act of 1806, subjecting the lands of a de- 
ceased testator or intestate, to the payment of his debts; de- 
stroys all distinction between a general express trust, creat- 
ed by will, (or an implied general trust in the devisees;) and 
a special trust, designating by schedule, the particular debts 
‘of the deceased, —Jb. 

8. Semble—the jnst construction of this statute, is to make the 
the lands of the testator or intestate, liable to the debts, no 
matter how devised, or into whose possession passed; unless 
sold by a decree of the Orphans’ Court, or of Chancery: or, 
unless, where sold ky a trustee, (authorised, either express- 
ly or impliedly, by the wili,) the sale is bous fide, and the pro- 
ceeds areactually applied to the payment of the debts: which 
application the purchaser, or those claiming under him, must 
affirmatively show.—Jh. 

9. Under this statute, a decree can not be rendered, for the 
rents and profits of lands, in the possession of the heirs or 
devisees. And, it seems, that where such debts are charged 
by will, upon the realty, no execution could go against the 
profits, until, after the sale of the lands, a deficit shonld be 
declared. —J). 

10. A testator may devise his realty, in such terms, as to sub- 
ject it, at all events, to the payment of his debts: and where 
a charge of the debts of a testator, upon his realty, is uncon- 
ditional, a devastavit, by the executor, will not defeat it.-Jb. 

11. A reasonable notice in the sale of lands, under a decree of 
Chancery, (subjecting them to sale, for the payment of the 
debts of the testator,) 1s all that can be required; and such 
sale may be ordered, in the discretion of the Chancellor, for 
cash, or on a credit.—t). 

12. In this State the freehold of lands, to take effect in fuluro 
may be conveyed by a grantor, to the grantee and _ his heirs, 
upon the consideration of natural love and affection, without 
livery of seizen, where the deed reserves to the grantor a life- 
estate in the premises; and such reservation will be construed 
into a covenant to.stand seized to the use of the grantee.— 
Simmons vs. Augustin. 

13.A deed, “giving and granting ”’ lands to one, ‘‘and the heirs 
of his body, forever, after the demise of the grantor;”’ held to 
be sufficient in its terms, for this purpose. —Ih. 
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14. Where a deed of lands by one to his two sons. expressed a 
limitation to the donees, ‘‘and the lezal heirs of their bodies 
forever;” held that such deed created an estate tail, in the 
donees, and was embraced within the meaning of the act of 
1812.—ib. 

15 Under the statute of 1812, a limitation by deed, of real estate 
to a succession of donees, will not be deemed valid without 
the adoption of the terms prescribed in that statute; and a 
clause, that in default of heirs of the body of the remainder 
man, the estate shall revert to the right heirs of the donor in 
fee simple.—ib. 

16. To give a deed passing real estate, validity, under this sta- 
tute, the limi ation and reversion must be declared by express 
words; and where a deed contains no clause adopting the 
terms of the statute and the limitation there prescribed, the 
donee takes an absolute estate in fee simple.—<b. 

17 The widow of an Indian is not duwable of lands, selected by 





, the husband, under the Treaty betweenthe United States and 
the Creck tribe, of the 24th March, 1832, and by him con- 


veyed in conformity with that treaty, to a purchaser .— Chin- 
nuddee vs. Nir e' al. 

18.A parol contract for the sale of lands, accompanied with pos- 
session, improvements by the vendee, nninterrnpted oecupan- 
ev, and frequent acts recognising the sale, by the vendor, will 
take such contract out of the statute of frauds: and author- 
ise Chancery to decree a specific performance.—Brock ef al. 
vs. Cook et al. 

LIEN. 

1. The giving of a replevy bond, under the attachment laws of 
this State, does-not discharge the lien first acquired on the 
property, under the attachment.—M Rae and Augustin vs, 

i MM: Lean, &e. 

2, Certificates of stoe'x, issued by a private association, under 
articles rendering them assignable, and prescribing no lien 
upon them, for debts due the company, are not subject, in the 
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hands of a bona fide assignee, to an off-set against the origi- | 


nal stock-holder.—Alin’r of Soence vs. Whilaker, et al. 


LIMITATIONS—STATUTE OF. 

1. In an action against an administrator, on a claim against the 
estate of his intestate, the period elapsing, between the time 
of grant of letters, and the expiration of the six months, dur- 


ing which he may not be sued; are not to be embraced with- 
in the time relied on, to sustain a plea of the statute of limi- 
tations. —Houpl vs. A!m’rs of Sields. ' 

2, The 10th section of the act of 1392, *‘for the limitation of ac- 
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tions,” &c. does not embrace within its letter, or the equity 
of its construction, a case, where a plaintiff seeks to recover 
the amount of a promissory note, which, as defendant toa 
previous chancery cause, (between the same parties,) he had 
relied on, as an off-set; but which had been disallowed, and a 
decree rendered against him.—-Ciummins vs. Colgin. 

3. In such case it was held, that notwithstanding the chancery 
decree professed not to prejudice the right of action on the 
note; yet it could not restraim the right of the party to the 
plea of the statute of limitations.—J0. 


MORTGAGE, AND MORTGAGEE. 

1. Chancery has no power to decree to mortgagees, the pro- 
ceeds of a policy of insurance, eflected by the mortgagor, 
on the mortgaged property, where the same has been destroy- 
ed by fire---no covenant existing in the deed, as to the insu- 
rance.— Vandegraaff et al. vs. Medlock. 


MANDAMUS. 

1. A peremptory mandamus will not be awarded against an infe- 
rior tribunal, directing it to grant a right, under a statute, to 
which the party applying has not entitled himselfi— The Slate 
exrel. Driver et al. vs. Com. of Roads of Talladega. 

2. So where one sought to obtain, frcm the Court of Commis- 
sions of Revenue and Reads, a license to a ferry, (under the 
17th section of the act of 1821.) and the petition showed that 
he was not the owzer of the soil, on both sides the river; and 
that a ferry had been already established by a proper tribunal; 
it was held, that this Court would not reverse an order of the 
Circuit Court, refusing to grant a mandamus.—ib. 


MOTION. 

}. On a motion against a constable for failure to return an exe- 
cution, it is no excuse that he forgot to make a return, when 
he delivered it to the magistrate. — Gayle and Heustis, adm’rs 
vs. Weir. 

2. So, where on an appealto th» County Court, upon such motion 
the constable was permitted to make a return upon the exe- 
cution, alleging that he forgot to do so when he returned it 
to the justice; held to be error.—ib. 

3. Motions to re-tax costs may be submitt@d and entertained, at 
a term subsequent to that at which the judgment is rendered. 
Briley vs. Hodges. 


PARTNERS, AND PARTNERSHIP. 
1. Where parties enter into covenants, which contemplate a fu- 
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ture co-partnership, an action for a breach, may be main- 
tained at law, by e "ithe rT of the p: arties, for a breach committed 
by one, before the eo po rshin has commenced.—Slone ys. 
Diseia: : 

2. And, it seems, that covenant ts sustainable, even in the case of 
aco-partnership, fora breach of any article, which either party 
covenants to perforim.——vo, 

3. Certificates of stock, issued by a private association, under 
articles rendering them assignable, and prescribing no lien 
upon them, for debis due the company, are not subject, inthe 
hands of a bona fide assignee, to an off-set against the origin- 
al stock-holder.-—.4dda’rs of Spence vs. Whitaker et al. 

4. So, where the active trustee of an association, having within 
his own peculiar knowledge and control, the condition of the 
company transactions, induced the holder of certain certifie 
cates, to believe that they were of little value, whereby a sale 
was made of part of them, to the trustee---it was held, that 
the sale was fraudulent, void and of non-effeet. —db. 

5. A stock-holder who acts as the agent and active trustee of 
a company, is entitled to a reasonable compensation for his 
personal services, while regulating the business of the asso- 
ciation.—ib. 


PATENT. 


1, A patent, issued by the United States, for land originally en- 
tered by the patentee, and nol roid, on ils face, cannot be col- 
Jaterally impeache -d, in an action of trespass totry title, by the 
production of the certificate showing an assignment of it to 
another, previous to the issuance of the patent.—Wastlers vs. 
Eastis. 


PLEADING. 


Where an immaterial fact is plead in bar to an action, and 
issue be taken thereon, and the evidence sustains the truth 
of such plea; it is error for the court to instruct the jury to 
find for the plaintiff.—- Hazard, adm’r vs. Purdom. 

The court, in such case, is bound, regardless of the materi- 
ality of the issue, to instruct, that, ifthe truth of the plea be 
established, the jury saust find for the defendant.—v7b. 

3. The words, “used the legal means, to try to collect cut of 
the maker” of a note, is not a sufficient averment of the ne- 
cessary dilligence to bind an indorser. —Alday and Evans vs. 
Jamison, 

4.Tiat a party bringing several actions, has divided his claim into 
sums under twenty dollars, so as to obtain the benefit of his 
own vath; can be taken advantage of, only by pleading the 
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pendency of the first snit, in bar to those subsequently insti- 
tuted. — De Sylva vs. Henry. 

5. Itis a good plea by the sureties, to a replevy bond in at- 
tachment, in a suit against them thereon, that the sheriff was 
notified to retain the property in his custody, by virtue of the 
proceedings under which it was attached; and that he deliv- 
ered possession thereof to a stranger, who eloigned it from 
the State.—M Rae and Augustin vs.. M’Lean use, &c. 

6. An averment, that one promised to pay the plaintiff, ‘by the 
name and description of Duncan” M’L., &e. is sustained by 
the production of a bond, made payable to “D.”” M’L., &e.— 
1b. 

7. Under a demurrer to a declaration filed in an attachment case 
& question cannot arise as to the propriety of the claim under 
which the process issues—the declaration on its face contain- 
ing a substantial cause of action.— Cain vs. Mather. 

8. In an action against the maker of a note, by the bearer, the 
payee js not competent to prove the making of the note---un- 
der the plea of non est factum.-- Carroll vs. Meeks. 

9. One sued for breach of covenant, cannot, under the plea of 
covenant performed, avail himself of the difficulty of per- 
forming his covenant, in excuse .-—Stone vs. Dennis. 

10. Where, at one term. a decision of the court is made on de- 
murrer to a plea in abatement, against a defendant in a prose- 
cution; a judge, at a subsequent term, has no authority to re- 
view the propriety of that decision, and refer the question as 
novel and difficult. —Lynes vs. The State. 

11. That a cause is submitted to a jury, and a verdict rendered 
for the plaintiff, on pleas of the defendant; without a replica- 
tion to such pleas, is error. — Wheelock vs. Fitch 

12. Aplea, by two defendants, verified by the oath of one, is a 


sufficient compliance with the statute, requiring a denial of 


the execution of any writing, to be by plea, supported by affi- 
davit.—B> owns vs. Jones. 

13. That matter is pleaded specially, which may be available un- 
der the general issue, is not cause of demurrer.—ib. 

14. It is a good plea to an action upon a promissory note, that 
the words ‘‘ with interest from the date,” have been added 
after its execution, without the maker’s knowledge or consent. 
—tb. 

15. In an action of trespass, for killing a slave, it is necessary 
to aver, in the declaration, that the party killing, has been 
tried under an indictment for the felony.-Middleton vs. Holmes. 


PRACTICE. 


1. All causes not tried, or otherwise disposed of, during aterm, 
stand continued of course ; and it is not necessary to have 
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entered a special order of continuance in each. — Greer vs. 
M Gehee. 

2. Where a cause was continued, on an agreement to try it 
in a special mode, at a designated term, it was held error to 
trv it in that mode at a term subsequent to the one agreed 
upon.—1b. 

3. A plea by two defendants, verified by the oath of one, isa 
sufficient compliance with the statute, requiring a denial of 
the execution of any writing, to be by plea, supported by af- 
fidavit.— Browns vs. Jones. 

4. That matter is pleade -d specially, which may be available un- 
der the general issue, is not cause of demurrer.—ib. 

5. In taking the testimony of a witness, res.ding ont of the State, 
it is not essential to file interrogatories in the clerk’s office, 
previous to the issuance of a commission.—-Adm’rs of Wig- 
gins vs. Alm’r of Pryor. 

6. A party, seeking such testimony, has his election either to 
file interrogatories; or to pronound questions when the wit- 
ness goes before the com nissioners. —vd. 

7. It is no objection to the reading of the deposition of a witness, 
residing out of the State, regularly taken, that such witness 
has not signed it.—ib. 

8. In such case the certificate of the commissioners, that it was 
signed, it not appearing to be so, is not sufficient, apart from 
other circumstances of suspicion, to warrant its rejection as 
evidence.—ib. 


PRACTICE IN CHANCERY. 

It is competent, for the Chancellor, to transfer to the 
master, the duty of receiving proofs of the debts of the tes- 
tator; but such proof must be established according to the 
rules of evidence, and all parties in interest must have an op- 
portunity,to appear and contest the proofs offered.— Darring- 
ton et al. vs. Borland, 

2. And, it seems, that on such reference to the master, the sta- 
tute of limitations ; or, that of non-claim, may be well urged, 
against any demand submitted to him.—zb. 

3. Where, in such case, the order of reference is to the master, 
to report the proofs—questions, as to their sufliciency, are 
open.—b. 

4. But, where the order requires the master, fo ascertain and 
reporl the debts, the report is to be taken as true, unless ex- 
ceptions be taken before the master.—ib. 

5. A reasonable notice in the sale of lands, under a decree of 
Chancery, (subjecting them to sale, for the payment of the 
debts of the testator,) is all that can be required; and such 
sale may be ordered, in the discretion of the Chancellor, for 
eash, or on credit.—1b. 
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6. The Circuit Courts are vested with authority to punish a 
Comemet, committed in the breach of an injunction, granted 
by a judge thereef---where such iniunetion has heen ennhe. 
ed on hearing, and it bas nae reversed, and again re-insta- 
ted, by the judgment of the Supreme Qourt, on error.--- Gales 
vs. M’ Daniel. 

7. Where contempts are committed, by violation of an order or 
decree of Chancery, the English practice, in such cases, 
should be adopted here.—Jb. 

8. This practice is, not to direct a seizure of the body, in the 
first instance, but to give notice that a motion will be made, 
that the party guilty of the contempt, stand committed and 
if not ready to show cause, the court usually gives day; and 
then, on a hearing of the affidavits on both sides, decides.-Ib. 

9. A judge of the Cireuit Court, has no authority, in vacation, 
to order the body of a defendant to be taken, on a charge of 
having violated an injunction.— J). 

10. But where such order has been made on a petition, support- 
ed by affidavits, showing a prima faciz case of contempt; the 
Circuit Court can not rescind it, without a rule, that the 
defendant stand committed, unless, on day given, he shew 
cause, — Ib, 

11. Chancery will not afford relief upon evidence—material al- 
legations to support which are not contained in the bill.— 
Morgan, ex’ix, vs. Crabb. 

12, Chancery will not subject the personal assets of an estate, 
(which cannot be reached by execution at law,) to the pay- 
ment of a creditors demand, unless such creditor has obtained 
a judgment against the debtor ; and an execution thereon, 
has been returned nulla bona.—ib 

15, Where an appeal is taken upon a decree, and it appears that 
neither of the parties litigating the cause, are entitled to the 
subject matter of the decree ; but a third person, not a party 
to the appeal---this court cannot reverse in favor ofthe latter. 


2b. 


PROPERTY—TRIAL OF RIGHT OF. 


1, A bond executed [before the act of 1828,] by the claimant 
of property, levied on under execution, and embracing a trial 
of the right of property, both to real and personal estate, is 
void, as a statutory boud.-—King’s adu’r vs. Walton. 

2. The claimant of property, levied on under an execution, can 
not impeach the fairness of the judgment, on which the exe- 
cution issues, by evidence that it was fraudulently obtained. 
Hooper vs. Pair. 

3.A judgment, and proceedings under it obtained by confession 
or default, against one, whose property is subsequently levied 
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on, under execution in favor of a stranger, form no evidence 
against the latter, in proceedings to try the right of property, 
to show the fairness of the debt, upon which the claimant ob- 
tained the first judgment.—th. 

4. In proceedings to try the right of property, levied on, under 
execution, Judgment for costs cannot be rendered against the 
sureties tothe bond given by the claimant.--ib. 

5. Property levied on under execution, and claimed by third 
persons, under the statute, (the right of which is found against 
them,) cannot be subsequently levied on by virtue of a judg- 
ment, obtained against the claimants and their sureties, on 
their bond to re-deliver.—Lindsay vs. King. 


PROTEST. 


1. Where, from the date of a bill of exchange and the evidence 
offered, it appeared to have been protested twelve months af- 
ter its maturity—held, that the indorser was discharged,—— 
Hudson vs. The Bank of Alabama. 

2. In an action against the indorser of a foreign bill ofexchange, 
where the protest of it described the name of a subsequent 
indorser thereof, as Pyron, when the bill sued on, showed his 
name to be Byron, it was held, (under the facts,) that this 
was sufficient to charge the prior indorser.—Moorman v The 


Bank of Alabama. 


QUESTIONS NOVEL AND DIFFICULT. 

1. The power of referring novel questions of law to the Supreme 
Court, is discretionary with the Court below; and this Court 
will, in adjudicating such questions, look alone to the point re- 
ferred.— Holland et al. vs. The Slate. 

2. Where, at one term, a decision of the Court is made, on de- 
murrer to a plea in abatement, against a defendant in a prose- 
cution; a judge, at a subsequent term, has no authority to ree 
view the propriety of that decision, and refer the question, as 
novel and difficult. —Lynes vs. The Siale. 

8. That an inferior Court, in reserving a question for the opi- 
nion of the Supreme Court, suspends judgment beyond the 
forty days, directed by the statute of 1834, is not error—the 
statute being only directory. — Charles, a slave, vs. The Slate. 


RECEIPT. 


1. In an action bronght by the administrators of A, against the 
administrator of B, for money received by the latter of the es- 
tate of C ; the administrator of C is competent, in respect of 
interest, to prove the payment by him of the money to B.— 


Adm’rs of Wiggins vs. Adim’r of Pryor. 
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2. In such case, it was held, that parol proof of the receipt gi- 
ven by B, for the money so received from C’s administrator, 
might be made by him, without the producticn of the recerpt. 


—ib. 


rg EVY BOND. 

. The giving of a replevy bond, under the attachment laws of 

“this State, does not discharge the lien first acquired on the 
property, under the attachment. —M'Rae and Augustin vs. 
M’ Lean use, &c. 

2. So, it is 0 good plea, by the sureties to a replevy bond in at- 
tachment, ina suit against them, thereon, that the sheriff was 
notified to retain the property in his custody, by virtue of the 
proceedings under which it was attached; and that he deliv- 
ered possession thereof to a stranger, who eloined it from the 
State.—ib. 


SALE. 

1. A sale to a trustee of the trust property, by one having inte- 
rest therein, induced by a want of information as to the value 
of the article sold, and which is within the knowledge of the 
vendee, bu! not disclosed by him at the time, is fraudulent and 
void.—Aidm’rs of Spence vs. Whitaker et al. 

2. So, where the active trustee of an association, having within 
his own peculiar knowledge and control, the condition of the 
company transactions, induced the holder of certain certifi- 
cates to believe that they were of little value, whereby a sale 
was made of part of them to the trustee---it was held, that 
the sale was fraudulent, void and of non-eflect.—ib. 


SCIRE FACIAS. 

1, That no return appeared on a scire facias issued against a de- 
faulting witness, held to be sufficient error to reverse a judg- 
ment rendered thereon.—Caloe vs. Harrison. 


SET-OFF. 

1. An action will rot lie, to recover back money paid in part li- 
quidation of a note of hand, but not credited thereon, where 
suit has been brought upon the note, and judgment recover- 
ed—no effort being made on the trial, to obtain an off-set of 
the amount paid.--De Sylva vs. Henry. 

2. A defendant, holding an account against a plaintiff, may use 
it, or not, onthe trial of the suit against him; or, make it the 
ground of another action, as he pleases.---tb. 

3. Certificates of stock, issued by a private association, under 
articles rendering them assignable, and prescribing no lien 
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upon them, for.debts due the company, are not subject, in the 

hands of a bona fide assignee, to an off-set against the origi- 

nal stock-holder.—Adm’r of Spence vs. Whitaker, et al. "997 
4, The 10th section of the act of 1802, “for the limitation of ac- 

tions,’”? &c. does not embrace within its letter, or the equity 

of its construction, a case, where a plaintiff seeks to recover 

the amount of a promissory note, which, as defendant toa 

previous chancery cause, (between the same parties,) he had 

relied on, as an off-set; but which had been disallowed, and a 

decree rendered against him.-——-Cummins vs. Colein, : 393 
5. In such ease it was held, that notwithstanding the chancery 

decree professed not to prejudice the right of action on the 

note; yet it could not restrain the right of the party to the 

plea of the statute of limitations.—J). 393 


SHERIFF. 

1. In trespass against a sheriff, for wrongfully taking goods (un- 
der an execution in attachment,) the defendant in the attach- 
nent is not a competent witness, to prove that he had sold the 
goods to the plaintiff for valuable considerati: n.—Burns vs. 


Taylor. 187 
2, In trespass against a sheriff, for taking goods, the property of 
a plaintiff, the record of an attachment cause, in which the 
plaintiff is neither a party or privy, (its relevancy to the is- 
sue being not otherwise shewn,) is no evidence for the defen- 
dant.—7b. 187 
3. Where goods were levied on, under an a'tachment, by a she- 
riff ’s deputy, and the goods were in possession of a stranger, 
whose receipt was taken for their delivery; and, upon his sub- 
sequent delivery were sold by the deputy---Leld, that tres- 
pass will Jie against the sheriff, for the act of his deputy, on 
this levy and sale.— 7b. 187 
4. On suggestion against a sheriff, under the act of 1826, for 
failing to make the money under an execution, evidence, that 
the property in possession of the defendant in execution was 
said not to belong to the latter, wiil not excuse the sheriff, 
from a levy.—Roberlson vs. Beavers 385 
SLANDER. 
1. To charge one with having burned a gin house, is actionable, 
per se.— Walers vs. Jones. 442 
2. To say of one, “ I velieve you are guilty,” &c. of a crime, Is 
equivalent toa positive charge of it.—J)5. 442 
3. So, it is a good cause of action, in slander, to say of a per- 
son, “it is the general opinion of the people in J’s neighbor- si 
4‘Z 


hood, that he J, burned C’s gin house.”’---Ib. 
3 v. P. 65 
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4. 


To say of a person, “I can prove that J burnt the gin house 
of C, by H, or that J was in a condition about the gin 
house, previous to the burning of it, which caused every per- 
son in J’s settlement to believe J did burn the gin house” are 
likewise actionable.---ib. 442 


. To say of J, “ he has been at different times, close about 


where C’s gin house was burnt, in disguise with a sheep skin 
or bear skin,” is not actionable.---ib. 442 


6. Inthe action of slander, evidence of the general character of 
the plaintiff, is admissible.—ib. 442 
SLAVES. 


1. 


The vendee of a slave cannot, while holding the possession 
thereof, defend against an action for the purchase money, by 
proof of want of title inthe vendor.--- Ogburn vs. Ogburn. 126 


2. In detinue, damages to the extent of the value of the hire of 


a slave, are recoverable from the time of the demand.— Car- 
roll vs. Pathkiller. 280 


STOCK---CERTIFICATES OF. 


1. Certificates of stock, issued by a private association, under 


articles rendering them assignable, and prescribing no lien 
upon them, for debis due the company, are not subject, in the 
hands of a bona fide assignee, to an off-set against the origin- 
al stock-holder.—Adm’rs of Spence vs. Whitaker et al. 297 


. So, where the active trustee of an association, having within 


his own peculiar knowledge and control, the condition of the 
company transactions, induced the holder of certain certifi- 
cates, to believe that they were of little value, whereby a sale 
was made of part of them, to the trustee---it was held, that 
the sale was fraudulent, void and of non-effect. —ib. 297 


SUMMARY PROCEEDINGS. 


1. 


The summary remedy given to parties, (bound for the pay~ 
ment of any bill of exchange, the property of Bank,) by the 
second section of the act of 1830, does not extend to ordinary 
business paper ; but is confined alone to accommodation pa- 
per, discounted in Bank.—-Edgerly & Mussina vs. Butler & 
Harris, 344 


SURETY. 

In proceedings to try the right of property, levied on, under 
execution, judgment for costs cannot be rendered against the 
sureties tothe bond given by the claimant.--Hooper vs. Pair. 401 
2 Property levied on under execution, and claimed by third 
persons, under the statute, (the right of which is found against 
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them,) cannot be subsequently levied on by virtue of a judg- 
ment, obtained against the claimants and their sureties, on 
their bond to re-deliver.—Lindsay vs. King. 406 


TAX-COLLECTOR. 
1. Where a judge of the County Court, under the act of 1829, 
declares the office of tax collector vacant, such declaration is 
a judicial, conclusive act, and can not, while unreversed, be 
questioned by proof that the tax collector had his bond ready, 
but that the judge was absent.---Peck vs. Holcombe. 329 
2. The collection of taxes by a tax collector, after the office has 
been declared vacant under the act of 1829, is void.—-ib. 329 


TRANSCRIPT. 


1, A transcript of a record of the Orphans’ Court, properly au- 
thenticated, cannot be rejected as evidence, on the testimony 
of the clerk of that court, that such transcript is incomplete. 
Carroll vs. Pathkiller. 279 
2. Where an order of the Orphans’ Court directed an adminis- 
trator to carry a will into effect, (found after the grant of let- 
ters, )---it was held, that a transcript of such order was admis- 
_sible in evidence; it not appearing that any executor was ap- 
pointed by the will; and the order remaining unreversed.—ib, 279 


TRESPASS. 


1. In trespass against a sheriff, for wrongfully taking goods (un- 
der an execution in attachment,) the defendant in the attach- 
ment is not a competent witness, to prove that he had sold the 
goods to the plaintiff for valuable consideration.-—Burns vs. 
Taylor. 187 

2 In trespass against a sheriff, for taking goods, the property of 
a plaintiff, the record of an attachment cause, in which the 
plaintiff is neither a party or privy, (its relevancy to the issue 
being not otherwise shewn,) is no evidence for the defendant. 

Ib. 187 

3. Where goods were levied on under an attachment, by a she- 
riff ’s deputy, and the goods were in possession of a stranger, 
whose receipt was taken for their delivery ; and, upon his sub- 
sequent delivery, were sold by the deputy---held, that tres- 
pass will lie against the sheriff, for the act of his deputy, on 
this levy and sale.—-ib. 187 

4, In trespass against a party and an officer, for illegally taking 
the goods of the plaintiff; the officer, (no objection appearing 
to be made against the legality of the execution,) may justi- 
fy alone on the process under which he has acted.—Fortner 


ys. Flannagan and Driver. 257 
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5. Where, in such case, under the plea of justification, filed by 
both the party and the officer, instructions were asked, gene- 
rally, of the court, which, if given, would have operated in- 
juriously to the officer--it was held, that the instructions should 
have been sought in reference to the particular party, to whom 
applicable; and, not being so requested, were irrelevant; and 
the court was not bound to respond tu them.--ib. 

6. In an action of trespass, for killing a slave, it is necessary 
to aver, in the declaration, that the party killing, has been 


tried under an indictment for the felony.-Middleton vs. Holmes. « 


7. It is no defence in an action of trespass, for killing a slave, 
that the slave fled from the party killing, who, as a constable, 
was, by warrant, endeavoring to arrest the slave, on a charge 
of having committed misdemeanors.—Jb. 


TRESPASS TO TRY TITLE. 

1. A certificate of the first payment for lands, sold by the Unit- 
ed States, under the credit system, it not appearing by proof 
of any kind, that the terms of the purchase have been com- 
plied with, and final payment made; and the presumption of 
forfeiture, thus rebutted, will not authorise a party to maintain 
the action of trespass to try title. — Gill vs. Taylor. 

2. A patent, issued by the United States, for land originally en- 
teréd by the patentee, and not void, on ils face, cannot be col- 
Jaterally impeached, in an action of trespass to try title, by the 
production of the certificate showing an assignment of it to 
another, previous to the issuance of the patent.—Masters vs. 
Eastjs. 

3. In the action of trespass to try title, the fictitious proceedings 
in ejectment are abolished : and where, in such action, the 
ejectment was laid in the declaration as before the date of 
a patent, on which the plaintiff relied, it was held, that this 
was immaterial : and that damages were recoverable for the 
detention down to the time of trial.--Jb. 

4. The proper criterion of damages, in the action of trespass to 
try title, is not the profits acquired during the occupation of 
the premises.— Bullock vs. Wilson. 


TROVER. 

1. Where, in trover for a slave, against two, the plaintiff to shew 
his right of property, offered the record of an action in detinue, 
deterinined between himself and one of the defendants, it was 
held, First---that the Court had no authority to reject it as e- 
vidence--it not appearing but that it was intended as the 
foundation of proof of the identity of the siave, in both suits. 
Second--that the record (in this view,) was admissible, not- 
withstanding the first suit was against but one of the defend- 
ants.—Reed vs. the Brashers 
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TRUSTEE, AND TRUST PROPERTY. 

1. A sale to atrustee of the trust property, by one having inte- 
rest therein, induced by a want of information as to the value 
of the article sold, and which is within the knowledge of the 
vendee, but not disclosed by him at the time, is fraudulent and 
void.—Adim’rs of Spruce vs. Whitaker et al. 

2. So, where the active trustee of an association, having within 
his own peculiar knowledge and control, the condition of the 
company transactions, induced the-holder of certain certifi- 
cates to believe that they were of little value, whereby a sale 
was made of part of them to the trustee---it was held, that 
the sale was fraudulent, void and of non-effect.—zb. 

3. A stock-holder who acts as the agent and active trustee of 
a company, is entitled to a reasonable compensation for his 
personal services, while regulating the business of the asso- 
ciation.—.Adm’rs of Spence vs. Whitaker. 


USURY. 


1. A Court of Chancery will not relieve against a judgment at 
law, on the ground of usury, although well established, where 
it appears, that the facts were available to the complainant, 
before the rendition of the judgment at law.— Roysler vs, Wat- 
kins el al. 


VENDOR AND VENDEE. 


1. The vendee of a slave can not, while holding the possession 
thereof, defend against an action for the purchase money, by 
proof of want of title in the vendor.---Ogburn vs. Ogburn. 

2. An administrator purchasing goods, for the use and ‘benefit of 
an estate, is personally responsible to the vendor; and anac- 
tion for the price thereof lies against him, in his individual ca- 
pacity.—Harding. vs Evans. | 

3. Where one, having sold cotton, agreed that part thereof, 
when it arrived at the port to which shipped, should be re- 
weighed by his agents, and, if found deficient in quantity or 
quality, should be changed for other cotton of the vendor, in 
the agents’ possession, so as to supply the deficiency; and it 
was impossible to supply the deficiency by cotton of the quali- 
ty sold; and it was necessary to make it up by inferior cot- 
ton---it was held, in an action brought to recover the differ- 
ence of price between the cotton agreed to be sold and that 
— delivered--- 

Ist. That the agents of the vendor, acting in good faith, 
wy a right to supply the deficiency in quantity, by the selec- 
tion of the quality in their possession. 

Qdiv. That the vendor was bound bw the act of the agent, 
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4. 


and liable for the difference between the value of the cotton 
sold, and that delivered 

3dly. That the agents of the vendor had aright to call a 
broker to their assistance, in ascertaining the value o! the cot- 
ton supplied.—Paliion vs. Moore. 
A sale to a trustee, of the trust property, by one having in- 
terest therein, induced by a want of information, as to the va- 
lue of the article sold, and which is within the knowlege of the 
vendee, but not disclosed by him at the time, is fraudulent and 
void. ---din’is of Spence vs. Whitaker ct al. 
So, where the active trustee of an association, having with- 
in his own peculiar knowledge and control, the condition of 
the company transactions, induced the holder of certain cer- 
tificates, to believe that they were of little value, whereby a 
sale was made of part of them, to the trustee—it was held, that 
the sale was fraudulent, void and of non-effect.---id. 


WILL. 


&. 


3. 


4, 


Chancery wiil not entertain a bill, filed by a creditor, alleg- 
ing a waste of the personal estate of a testator, by the execu- 
tor, and seeking to subject the Jands of the testator, in the 
possession of heirs and devisees, to the payment of his debt, 
(no charge of the debt being made by will, upon the realty,) 
except it be averred, and proved, that the executor and his 
sureties are insolvent; and, that all remedy, at law, has been 
exhausted against them.—- Darrington, ef al. vs. Borland. 

But, in case ofa charge, by will, of the debts of a testator, 


upon his realty, a trust is created, which it is the province of 


equity to enforce : and, in such case, there is no necessity 
to allege or prove the actual pursuit of the remedies at law ; 
or facts in excuse thereof.—ib. 
Where the will of a testator, after expressing an intention 
of disposing of all his earthly estate, recited, that his just debts 
should be paid, previous to any distribulion of the estate among 
the representalives—held, that the will was entitled to a con- 
struction, charging the debts of the testator upon his realty. eb. 
The effect of the act of 1806, subjecting the lands of a de- 
ceased testator or intestate, to the payment of his debts; 
destroys all distinction between a general express trust, crea- 
ted by will, (or an implied general trust in the devisees;) and 
a special trust, designating by schedule, the particular debts 
of the deceased.—-ib. 


5. Semble—the just construction of this statute, is to make the 


lands of the testator, or intestate, liable to the debts, no mat- 
ter how devised, or itito whose possession passed; unless sold 
by a decree of the Orphans’ Court, or of Chancery: or, un- 
less where sold by a trustee, (authorised, either expressly or 
impliedly, by the will,) the sale is bona fide, and the proceeds 
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are actually applied to the payment of the debts: which appli- 
cation the purchaser, or those claiming under him, must af- 
firmatively show.—1b. 

6. Under this statute, a decree cannot be rendered, for the 
rents and profits of lands, in the possession of the heirs 
or devisees. And, it seems, that where such debts, are charg- 
ed by will upon the realty, no execution could go against 
the profits, until, after the sale of the lands, a deficit should 
be declared.—-1b. 

7. A testator may devise his realty, in such terms, as to sub- 
ject it at all events, tothe payment of his debts: and where a 
charge of the debts of a testator, upon his realty, is uncon- 
ditional, a devastavit, by the executor, will not defeat it.--ib. 

8. Under our statutes, a certified copy of a will and probate, 
is evidence both of the validity of the will, and of the cor- 
rectness of the probate, while the decree of the Orphans’ 
Court remains unreversed.—ib. 

9. The Orphan’s Court of this State is, in general, possessed of 
full and entire jurisdiction, in relation to all testamentary 
causes.---pperson vs. Colire ll, 

10. Thus, before the Orphans’ Court, a will lost or destroyed, 
may be established, on an issue, submitted to a jury, by the 
production of a copy regularly proved by the attesting witnes- 
ses; and may be admitted to probate.—ib. 

11. So, the Orphans’ Court, with the aid of a jury, is compe- 
tent to receive proof of a will, once made and duly executed, 
befure competent witnesses; and which has been destroyed 
by the testator, in a fit of derangement: and (upon proper 
testimony, under proper issues,) to admit the same to pro- 
bate.---ib. 

12. In a case like this, the Supreme Court will only look to the 
bill of exceptions, aud any conceived error, in awarding an 
issue in the trial of the cause, or in the judgment of the court, 
must be there reserved.---1b. 

13, Where the copy of a will had been produced for probate, 
and an affidavit was filed by the executor, stating the circum- 
stances ofthe destruction of the original paper—held that the 
affidavit, (no objection to it being made before,) was a suffi- 
cient foundation for proof by the subscribing witnesses to the 
will, that it was executed while the testator was of sound mind; 
and proof by another that the testator destroyed a paper in a 
moment of insanity, (on the day of his death,) which he said 
was his will; were proper matters for the consideration of a 
jury, by which to identify the paper; and render a verdict on 
the question of its genuineness as a will.—+tb. 

14. It seems, that two, out of three witnesses, attesting a will of 
realty might not be sufficient to establish said will, (if objected 
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to, for want of the third,) if all be alive, and within the juris- 
diction of the Court.—ib. : 

15, But it seems clear, that an objection of this kind, could not 
be made, in error, where none had been made below, and 


51 


where it did not appear, from the record, but that the absence 


of one of the three witnesses had been accounted for.—Jb. 

16 Where one, by will, gave certain slaves to A when B should 
arrive at theage of twenty-one; it was held, that A was entitled 
to his proportion of the hire, from the time of the testator’s 
death._— Guardian of Christian vs. Christian, adm’ x. 

17, Where a testator directed, by his will, that certain estate 
should be equaliy divided among his children, and stated that 
certain amounts received by them, should be rendered by each 
to the estate, before being entitled tu a distribution; and a- 
mong those who had obtained advancements, named his son, 
T, as having, in his life-time, received a specified amount---it 
was held, that T D, the son of T, and grand-son of the testa- 
tor, was included in the term “children,” and entitled to a 
distributive share, under the will.—Scolt, guar.vs..Nelson, ex’or 


WILL—COPY OF. 

1. Before the Orphans’ Court, a will, lost or destroyed may be 
established, on an issue, submitted to a jury, by the produc- 
tion of a copy, regularly proved by the attesting witnesses; 
and may be submitted to probate.—.4pperson vs. Coltrell. 

2. Where the copy of a will had been produced for probate, and 
an affidavit was filed by the executor, stating the circumstan- 
ces of the destruction of the original paper---held, that the af- 
fidavit, (no objection to it being made before,) was a suffi- 
cient foundation for pruof, by the subscribing witnesses to the 
will, that it was executed while the testator was of sound 
mind; and proof by another, that the testator destroyed a pa- 
per, in a moment of insanity, (on the day of his death,) which 
he said was his will: were proper matters for the consideration 
tion of a jury, by which to identify the paper; and render a 
dict on the question of its genuineness as a will.---ib. 

3. Where an order of the Orphans’ Court, directed an adminis: 
trator to carry a will into effect, (found after the grant of let- 
ters,)---it was held, that a transcript of such order was ad- 
missible in evidence; it not appearing that any executor was 
appointed by the will ; and the order remaining unreversed. 
Carroll vs. Pathkitler. 

4 Awwill properly admitted to probate, cannot be rejected as evi- 
dencein a suit between an Indian and white man, merely be- 
cause the will had been proved, by the testimony of an Indian 
witness---it appearing, that at the time the will was proved, 
all who were entitled to objections against the will, were In- 
dians.—1b. 
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WITNESS. 

1; Jt seems, that two, out of three witnesses, attesting a will of 
realty, might not be suflicient to establish said will, (if object- 
ed to for want of the third,) if all be alive and within the juris- 
diction of the court.--dpperson vs. Collrell, 

2, But itseemsclear that an objection of this kind could not be 
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made, in error, wii none bad been made below, and where 

it drd not appear, from the cord, bat that the absence of 

one of the three witnesses had been accounted for,—-t, 52 
3. In trespass against a sheriff, for wrongfully taking goods (une 


¢ ., } . 


der an execution in attachment,) the defendan 
ment is not a competent witness, to prove that he had sold the 


a 
te 


s 
ithe attach- 
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goods to the plaintif for valuable consideration. —Burns ys, 
Taylor 187 
4. In an action against the maker of a note, by the bearer, the 


payee is not competent to prove the making of the note---une , 
der the plea of non est factum.-- Carroll vs. Mecks. 226 
5. But an intermed indorsee who returns the note to the 
payee, before the latter delivers it to a bearer, is a competent 
witness for the plaintiff, in sueh an action. —ih, 226 
G. That class of persons embraced by the act of 1823, are, in 
civil] suits, capable of bemmg witnesses, only for and against 


persons of the same class: and are incompetent witnesses, in 

any ease whatever, where a white person is a party.— Carroll 

vs. Pathliller. 279 
7. A will properly admitted to probate, cannot be rejected as 

evidence ina suit between an Indian and white man, merely 


because the will had been proved, by the testimony of an In- 
dian witness---1! ‘airing, that at the time the will was prov- 
ed, all who were entitled to objections against the will, were 


Indians.---7b. 279 
8 A party objecting to the introduction of a witness, hasa right 

to show that he has an interest in the event of the suit; and 

the rejection of testimony to that end, ts error,—tb, 298) 
9 And this, notwithstanding that the witness, (after such rejec- 

tion,) on his von dire, disclaims interest.—tb. 280 
10. Where witnesses are summoned in a cause, but_not sworn, 

and it appears, from aflidavit or otherwise, that they have 

been summoned to prove material facts; the attendance of 

such witnesses may be taxed in the bill of costs. —Briley vs. 

Hidgis 335 
11.A defendant, after his testimony in defence, is closed, has a 

right to prove that a witness called by the plaintiff, to rebut 

the defence, is unwofthy of credit. —Duavenport ys. Drake. 42 
12.1n taking the testimony of a witness, res.ding out of the State, 


it is hot essential to file interrogatories in the clerk’s office, 
3v. P 66 
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previous to the issuance of a commission.—Adm’rs of Wig- 
gins vs. Adm’r of Pryor. 430 
13. A party, seeking such testimony, has his election either to 
file interrogatories; or to propound questions when the wit- 
ness goes before the commissioners.—b. 
14.It is no objection to the reading of the deposition of a witness, 
residing out of the State, regularly taken, that such witness 
has nat signed it.—?b. 430 
15. In such case the certificate of the’commissioners, that it was 
signed, it not appearing to be so, is not sufficient, apart from 
other circumstances of suspicion, to warrant its rejection as 


evidence.—ib. 430 

















